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Are We on the Right Course? 


by William O. E. Henry 


From time to time I have had cause to 
reflect upon the beginnings of The 
Florida Bar. Why was it created? What 
are its purposes? The beginnings provide 
us a yardstick with which to measure 
our activities. 

The Florida Bar was created effective 
July 1, 1950, by rule of the Supreme 
Court of Florida under the inherent 
power of the court to do those things 
coming within its responsibilities as one 
of the three branches of Florida 
government. The legitimacy of The 
Florida Bar is clearly demonstrated 
when you recognize that The Florida 
Bar was created by rule of the Supreme 
Court and that the court may change its 
rules at any time by a vote of four 
members. The justices of the court are of 
course subject to a mefit retention vote 
of the people of Florida every six years. 

The Supreme Court has declared that 
The Florida Bar is charged with the 
maintenance of the high standards and 
obligations of the profession of law and 
to that end is vested by the court, in the 
exercise of its inherent powers over The 
Florida Bar as an official arm of the 
court, with the necessary powers and 
authority to carry out that charge. From 
the beginning the purposes of The 
Florida Bar have been to inculcate in its 
members the principles of duty and 
service to the public, to improve the 
administration of justice, and to advance 
the science of jurisprudence. 

The Florida Bar is an integrated bar. 
An integrated bar is one in which all 
persons licensed to practice law in the 
state are active members of the Bar. The 
Florida Bar was integrated at the request 
of the members of the then existing 
voluntary Florida State Bar Association 
on a petition to the Supreme Court. A 
written poll of all members of the state 
association found strong support for 
integration. Last year the Supreme 


Court reaffirmed its earlier conclusion 
that integration allows every lawyer to 
bear his fair share of the burden of 
carrying on the activities of the Bar, 
provides the best method for developing 
programs beneficial to the profession 
and the public, improves the general 
character, integrity and ability of 
individual members, and instills public 
confidence in the inherent dignity and 
honesty of the profession. 

The late Justice Glenn Terrell, who in 
1949 wrote the opinion of the Supreme 
Court granting the petition to integrate the 
Bar, detailed the programs of the State Bar 
of California, which had been integrated in 
1927, as setting forth the objectives of bar 
integration. Those programs included: 

e Admissions to the Bar 

e Investigating and preferring charges 
of unprofessional conduct by lawyers 

e Improving the administration of 
justice through legislative activities and 
proposing rules of procedure 

e Continuing legal education of 
lawyers 

© Opposing the unlawful practice of 
law by unlicensed persons 


¢ Public relations, including the publi- 
cation of a journal so that the public as well 
as members of the integrated Bar are kept 
informed. 

The Florida Bar carries on all of those 
programs except admissions to the Bar 
which in 1950 were being handled ad- 
ministratively by the Florida State 
Board of Bar Examiners and remains 
with that body today. The Bar 
Examiners are also an agency under the 
supervision of the Supreme Court. 

We offer our members and the public 
a wide range of programs and services. 
We provide advisory opinions on ethical 
matters to guide lawyers in our effort to 
assure the highest standards of pro- 
fessionalism. Our continuing legal educa- 
tion programs and publications are the 
most popular programs of The Florida 
Bar with our members. Our 15 sections 
focus on substantive and procedural 
aspects of the law and do an enormous 
amount of good for the Bar and the 
public. We provide law office manage- 
ment advisory services to help our 
members practice more effectively. 

Our Journal and News are among the 
best bar publications in the nation. We 
offer fee arbitration to resolve fee 
disputes. Our Clients’ Security Fund has 
provided restitution to those people 
whose lawyers have stolen from them. 
We provide a lawyer referral service to 
help citizens find lawyers. The lawyer 
referral service includes specialty panels 
for the poor, elderly or disabled. We 
have the nation’s first two-tier specializa- 
tion plan to help the public find an 
appropriate lawyer in specialized areas 
of practice. We support law related 
education and prepaid legal services. We 
conduct and publicize judicial polls to 
help assure the retention of our best 
judges. 

We are taking up the slack in 
providing legal services to the poor 
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resulting from reduced federal funding 
of the Legal Services Corporation. We 
support a foundation which during the 
past year made grants of more than one 
million dollars to provide legal assist- 
ance to the poor. 

I believe that The Florida Bar devoted 
a larger per capita amount to discipline 
than any other bar association. That was 
$60.31 per member in 1982. Our 
disciplinary program is recognized 
nationwide for its effectiveness. We are 
vigorous in our duty to prevent the un- 
authorized practice of law. We also are 
striving to make legal services affordable 
by those who have the capability to pay for 


them and to provide those services free 
to the poor. 

Our programs are too numerous to 
list them all. Hopefully this sampling 
will give you some idea of our efforts in 
furtherance of the Bar’s purposes. 

Dues from members of The Florida 
Bar and other revenues of The Florida 
Bar pay for these programs. Contribu- 
tions from members have built and 
furnished the headquarters of The 
Florida Bar in Tallahassee. Our budget 
is now about nine million dollars a year, 
about half provided by dues. Our 
members are making a substantial 
financial contribution to improving the 


administration of justice. 

The Florida Bar has demonstrated a 
high sense of responsibility during the 33 
years of its existence and the Supreme 
Court has permitted the Bar a large 
amount of self-regulation. A few years 
ago the legislature took a thorough look 
at the regulation of the Bar and 
concluded correctly that The Florida 
Bar’s self-regulation under the supervision 
of the Supreme Court was preferable to 
regulation under the executive branch of 
government. 

I believe The Florida Bar is on the right 
course. 
Best wishes for a happy holiday season! 

BJ 


Letters 


Florida Lags Behind 


I read with interest the article on 
employment discrimination causes of 
action, written by Paul M. Platte, in the 
October 1983 issue. | am engaged in the 
practice of employment and labor law in 
California, but practiced four years in 
Florida prior to my practice here. Being in 
the state which is at the forefront in creat- 
ing protection for employees from abusive 
action by employers, it is unfortunate to 
read that Florida still lags behind, by 
failing to recognize that freedom of 
contract is illusory in the work place. 

Plaintiffs’ attorneys in California are 
actively pursuing new and creative causes 
of action in behalf of employees who have 
been the victim of arbitrary employment 
decisions. If any Florida attorney would 
like input or suggestions concerning 
California law in the field, I would be 
pleased to provide information available 
from our existing caseload. 


RICHARD A. KATZMAN 
Santa Ana, CA 


Child Support Legislative History 

Although I do not practice family law, I 
found the article “Child Support Past 
Majority” (October 1983) by Marilyn 
Cesarano and Brenda M. Abrams of great 
interest. 

The litigation in this area has stemmed 
from the interpretation of that portion of 
Florida Statute 743.07 which states: 

This section shall not prohibit any court of 


competent jurisdiction from requiring support 
for a dependent person beyond the age of 18 


It was interesting to note that neither the 
authors nor any of the case decisions which 
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I have reviewed referred to the legislative 
history of the statute. The act originated as 
companion bills, Senate Bill 152 and 
House Bill 117 of the 1973 Legislature. In 
due course, Senate Bill 152 was substituted 
for House Bill 117. 

The Senate considered and rejected an 
amendment, Amendment 5, which stated: 

A parent under order of court to provide for 
financial support to a minor now enrolled in an 
accredited educational institution as a full-time 
student shall not be relieved from the provisions 
of such order by the passage of this act. The duty 
to provide such support shall continue until age 
21 unless terminated by order of court. 

The House of Representatives 
considered and rejected an amendment to 
page |, line 17, of the bill to insert: 

Except in matters of award of support for 
which the age shall be 21 years if the child is still 
in school or physically or mentally dis- 
= 

The House of Representatives also 
considered Amendment 5 which was to 
strike the title to the act and insert: 

An act relating to the rights of majority; 
creating Section 1.01(14), Florida Statutes; 
providing a definition of minor; providing that 
the disabilities of non-age shall be removed for 
all persons of 18 years of age or older; providing 
that this act shall not affect court-ordered 
support; providing a_ severability clause; 
providing an effective date. (Emphasis supplied) 

This amendment was adopted by the 
House. Upon return of the bill to the 
Senate, the Senate concurred in the 
amendment adopted by the House of 
Representatives. 

Reviewing of the Journals of both the 
Senate and the House of Representatives, 
apparently the primary concerns of the 
Legislature in the enactment of this statute 
were in the areas of the purchase and 
consumption of alcoholic beverages and 


that the act would not affect court-ordered 
support. Considering the amendments 
concerning support for college education 
which were rejected by each house, there is 
no indication that the legislature intended 
to grant to the courts new powers and 
authorizations to order continued child 
support for the purposes of providing a 
college education. The fact that the 
provision was included in the bill in 
conjunction with setting the age of 
majority rather than as an amendment to 
Section 61.13, Florida Statutes, is further 
indication of the intent of the legislature. 

JERRY A. DEVANE 
Lakeland 
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Executive Directions 


One Million 


by John F. Harkness, Jr. 


Imagine the year 1995. We used to 
think that the classic 1984 was a long way 
off, but it is upon us next year. And 1995 
will be on us before we realize it. In that 
year, according to the American Bar 
Foundation, there will be 1,000,000 
lawyers in the United States. There are 
currently 622,000 lawyers in the United 
States and in merely that ten-year period, 
there will be an increase of almost 
400,000 lawyers. This means that in 1995 
there will be one lawyer for every 375 
Americans, compared to one for every 
630 citizens 20 years ago. 

In Florida presently there is one lawyer 
for every 425 Floridians, and by 1995 
there may be approximately one for 
every 338 citizens. 

Where attorneys are finding 
employment has remained relatively 
consistent over the years. The largest 
percentage of increase in any one area is 
in the number of attorneys in state and 
local government. A breakdown of other 
places of employment is as follows: 


Sole practitioners 33% 
Firms with over ten people 14% 
Two to three person firms 12% 
Four to ten person firms 9% 
Private companies 1% 
State and local governments 6% 
Federal government 3% 
Judiciary 3% 
Insurance 1.5% 
Banking 1.5% 
Retired 1.5% 
Other 8.5% 
Total 100% 


The increase in the number of lawyers, 
or “overpopulation” as some people 
describe it, is beginning to be of more 
and more concern to persons both in and 
out of the profession. There have been 
many theories advanced for this apparent 
oversupply of attorneys. One of the 
significant increases, which is not 
particular to Florida, is total law school 


capacity. With five law schools in the 
state and a sixth one being built, our 
capacity seems to be ever increasing. 
There have been suggestions made that 
we will see other law schools opening in 
Florida as the population shift continues 
from the North to the South. 

A second factor in this oversupply is 
the high expectations that persons have 
when they enter the field of practice. 
Many people still believe that the law 
school diploma is an automatic means of 
receiving large salaries. Some of the law 
firms’ starting salaries seem to be quite 
high, but these are reserved for a very 
small number of people. Recently, the 
president of American Bar Association 
advanced a statistic that the average 
atiorney salary is somewhere around 
$16,000. A U.S. Bureau of Labor statistic 
in 1982 indicated that at that time, the 
lawyer population of 535,000 was 22 
percent greater than the 439,000 jobs that 
are estimated to exist in the legal field. 

In considering this problem, 
there seems to be both positive and 
negative sides. In an age in which 
innovation seems to be the key to being 
successful, the number of attorneys is 
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forcing the revision of the practice of law. 
There are new ways to do old things. 
Attorneys are also entering new fields of 
law that were either unheard of before 

or in which few people practiced. Also, 
lawyers are having to establish practices 
in almost all geographic areas of the 
country. 

On the reverse side is a large question 
of our ability to make sure that an 
attorney is competent. In the years gone 
by, a lawyer would come out of law 
school to enter a type of informal 
apprenticeship in a law firm. The new 
admittee would carry the proverbial brief 
case for the older attorney for a number 
of years while he was learning. With the 
number of attorneys we have now, this is 
not possible. Many attorneys are having 
to open practices by themselves or with 
other inexperienced attorneys. Law 
schools cannot teach everything, and the 
former experience of watching it done 
was necessary to complete an education. 
The Bar is acutely aware of this question 
of competency and is trying in every way 
possible to assist the lawyer in his 
educational needs throughout his career. 

In the final analysis, the question is, do 
we have a problem for which there is an 
answer? There does not seem a logical 
way and effective means by which the 
numbers can be controlled. I believe 
that the only factor that may have some 
influence on the numbers is to educate 
college students that law school is not the 
immediate way to find financial success. 
As the years go along, underemployment 
as opposed to unemployment will be 
more of a reality and hopefully entering 
freshmen will realize this. On the other 
hand, the Bar must continue to find some 
solutions to lawyer competency and also 
to the “lawsuit explosion” that has come 
about in the last few years. 

The public wants and demands a 
competent and efficient legal system. It is 
our duty and responsibility to provide it. BJ 
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resulting from reduced federal funding 
of the Legal Services Corporation. We 
support a foundation which during the 
past year made grants of more than one 
million dollars to provide legal assist- 
ance to the poor. 

I believe that The Florida Bar devoted 
a larger per capita amount to discipline 
than any other bar association. That was 
$60.31 per member in 1982. Our 
disciplinary program is recognized 
nationwide for its effectiveness. We are 
vigorous in our duty to prevent the un- 
authorized practice of law. We also are 
striving to make legal services affordable 
by those who have the capability to pay for 


them and to provide those services free 
to the poor. 

Our programs are too numerous to 
list them all. Hopefully this sampling 
will give you some idea of our efforts in 
furtherance of the Bar’s purposes. 

Dues from members of The Florida 
Bar and other revenues of The Florida 
Bar pay for these programs. Contribu- 
tions from members have built and 
furnished the headquarters of The 
Florida Bar in Tallahassee. Our budget 
is now about nine million dollars a year, 
about half provided by dues. Our 
members are making a substantial 
financial contribution to improving the 


administration of justice. 

The Florida Bar has demonstrated a 
high sense of responsibility during the 33 
years of its existence and the Supreme 
Court has permitted the Bar a large 
amount of self-regulation. A few years 
ago the legislature took a thorough look 
at the regulation of the Bar and 
concluded correctly that The Florida 
Bar’s self-regulation under the supervision 
of the Supreme Court was preferable to 
regulation under the executive branch of 
government. 

I believe The Florida Bar is on the right 
course. 

Best wishes for a happy holiday season! 

BJ 


Letters 


Florida Lags Behind 


I read with interest the article on 
employment discrimination causes of 
action, written by Paul M. Platte, in the 
October 1983 issue. | am engaged in the 
practice of employment and labor law in 
California, but practiced four years in 
Florida prior to my practice here. Being in 
the state which is at the forefront in creat- 
ing protection for employees from abusive 
action by employers, it is unfortunate to 
read that Florida still lags behind, by 
failing to recognize that freedom of 
contract is illusory in the work place. 

Plaintiffs’ attorneys in California are 
actively pursuing new and creative causes 
of action in behalf of employees who have 
been the victim of arbitrary employment 
decisions. If any Florida attorney would 
like input or suggestions concerning 
California law in the field, | would be 
pleased to provide information available 
from our existing caseload. 


RICHARD A. KATZMAN 
Santa Ana, CA 


Child Support Legislative History 

Although I do not practice family law, | 
found the article “Child Support Past 
Majority” (October 1983) by Marilyn 
Cesarano and Brenda M. Abrams of great 
interest. 

The litigation in this area has stemmed 
from the interpretation of that portion of 
Florida Statute 743.07 which states: 

This section shall not prohibit any court of 


competent jurisdiction from requiring support 
for a dependent person beyond the age of 18 


It was interesting to note that neither the 
authors nor any of the case decisions which 


I have reviewed referred to the legislative 
history of the statute. The act originated as 
companion bills, Senate Bill 152 and 
House Bill 117 of the 1973 Legislature. In 
due course, Senate Bill 152 was substituted 
for House Bill 117. 

The Senate considered and rejected an 
amendment, Amendment 5, which stated: 

A parent under order of court to provide for 
financial support to a minor now enrolled in an 
accredited educational institution as a full-time 
student shall not be relieved from the provisions 
of such order by the passage of this act. The duty 
to provide such support shall continue until age 
21 unless terminated by order of court. 

The House of Representatives 
considered and rejected an amendment to 
page I, line 17, of the bill to insert: 

Except in matters of award of support for 
which the age shall be 21 years if the child is still 
in school or physically or mentally dis- 
abled; ... 

The House of Representatives also 
considered Amendment 5 which was to 
strike the title to the act and insert: 

An act relating to the rights of majority; 
creating Section 1.01(14), Florida Statutes; 
providing a definition of minor; providing that 
the disabilities of non-age shall be removed for 
all persons of 18 years of age or older; providing 
that this act shall not affect court-ordered 
support; providing a_ severability clause; 
providing an effective date. (Emphasis supplied) 


This amendment was adopted by the 
House. Upon return of the bill to the 
Senate, the Senate concurred in the 
amendment adopted by the House of 
Representatives. 

Reviewing of the Journals of both the 
Senate and the House of Representatives, 
apparently the primary concerns of the 
Legislature in the enactment of this statute 
were in the areas of the purchase and 
consumption of alcoholic beverages and 
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that the act would not affect court-ordered 
support. Considering the amendments 
concerning support for college education 
which were rejected by each house, there is 
no indication that the legislature intended 
to grant to the courts new powers and 
authorizations to order continued child 
support for the purposes of providing a 
college education. The fact that the 
provision was included in the bill in 
conjunction with setting the age of 
majority rather than as an amendment to 
Section 61.13, Florida Statutes, is further 
indication of the intent of the legislature. 

JERRY A. DEVANE 
Lakeland 


BAR JOURNAL 


BINDERS 


$6.50 plus tax 


THE FLORIDA BAR JOURNAL 
TALLAHASSEE, FLORIDA 32301 


(] Please enter my order for 
—— — Journal Binders 


NAME. 


ATTORNEY # 


ADDRESS 


CITY. 


STATE 


ZIP 


| 


Executive Directions 


One Million 
by John F. Harkness, Jr. 


Imagine the year 1995. We used to 
think that the classic 1984 was a long way 
off, but it is upon us next year. And 1995 
will be on us before we realize it. In that 
year, according to the American Bar 
Foundation, there will be 1,000,000 
lawyers in the United States. There are 
currently 622,000 lawyers in the United 
States and in merely that ten-year period, 
there will be an increase of almost 
400,000 lawyers. This means that in 1995 
there will be one lawyer for every 375 
Americans, compared to one for every 
630 citizens 20 years ago. 

In Florida presently there is one lawyer 
for every 425 Floridians, and by 1995 
there may be approximately one for 
every 338 citizens. 

Where attorneys are finding 
employment has remained relatively 
consistent over the years. The largest 
percentage of increase in any one area is 
in the number of attorneys in state and 
local government. A breakdown of other 
places of employment is as follows: 


Sole practitioners 33% 
Firms with over ten people 14% 
Two to three person firms 12% 
Four to ten person firms 9% 
Private companies 7% 
State and local governments 6% 
Federal government 3% 
Judiciary 3% 
Insurance 1.5% 
Banking 1.5% 
Retired 1.5% 
Other 8.5% 
Total 100% 


The increase in the number of lawyers, 
or “overpopulation” as some people 
describe it, is beginning to be of more 
and more concern to persons both in and 
out of the profession. There have been 
many theories advanced for this apparent 
oversupply of attorneys. One of the 
significant increases, which is not 
particular to Florida, is total law school 


capacity. With five law schools in the 
state and a sixth one being built, our 
capacity seems to be ever increasing. 
There have been suggestions made that 
we will see other law schools opening in 
Florida as the population shift continues 
from the North to the South. 

A second factor in this oversupply is 
the high expectations that persons have 
when they enter the field of practice. 
Many people still believe that the law 
school diploma is an automatic means of 
receiving large salaries. Some of the law 
firms’ starting salaries seem to be quite 
high, but these are reserved for a very 
small number of people. Recently, the 
president of American Bar Association 
advanced a statistic that the average 
attorney salary is somewhere around 
$16,000. A U.S. Bureau of Labor statistic 
in 1982 indicated that at that time, the 
lawyer population of 535,000 was 22 
percent greater than the 439,000 jobs that 
are estimated to exist in the legal field. 

In considering this problem, 
there seems to be both positive and 
negative sides. In an age in which 
innovation seems to be the key to being 
successful, the number of attorneys is 
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forcing the revision of the practice of law. 
There are new ways to do old things. 
Attorneys are also entering new fields of 
law that were either unheard of before 

or in which few people practiced. Also, 
lawyers are having to establish practices 
in almost all geographic areas of the 
country. 

On the reverse side is a large question 
of our ability to make sure that an 
attorney is competent. In the years gone 
by, a lawyer would come out of law 
school to enter a type of informal 
apprenticeship in a law firm. The new 
admittee would carry the proverbial brief 
case for the older attorney for a number 
of years while he was learning. With the 
number of attorneys we have now, this is 
not possible. Many attorneys are having 
to open practices by themselves or with 
other inexperienced attorneys. Law 
schools cannot teach everything, and the 
former experience of watching it done 
was necessary to complete an education. 
The Bar is acutely aware of this question 
of competency and is trying in every way 
possible to assist the lawyer in his 
educational needs throughout his career. 

In the final analysis, the question is, do 
we have a problem for which there is an 
answer? There does not seem a logical 
way and effective means by which the 
numbers can be controlled. I believe 
that the only factor that may have some 
influence on the numbers is to educate 
college students that law school is not the 
immediate way to find financial success. 
As the years go along, underemployment 
as opposed to unemployment will be 
more of a reality and hopefully entering 
freshmen will realize this. On the other 
hand, the Bar must continue to find some 
solutions to lawyer competency and also 
to the “lawsuit explosion” that has come 
about in the last few years. 

The public wants and demands a 
competent and efficient legal system. It is 
our duty and responsibility to provide it. BJ 
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Expert Testimony 
To Admit or Not To Admit 


by Dwight M. Wells 


Trial courts are on the cutting edge in 
dealing with complex and controversial 
evidentiary issues. Trial court judges are 
forced on an almost daily basis to decide 
the admissibility of new forms of evidence. 

Of all the new forms of evidence being 
presented, perhaps none has led to more 
conflict within the legal community than 
the evidence of syndromes. A syndrome is 
defined as “a group of signs and symptoms 
that occur together and characterize a par- 
ticular abnormality; a set of concurrent 
things (as emotions or actions) that usually 
form an identifiable pattern.”! The syn- 
dromes most commonly proffered by coun- 
sel are the battered spouse syndrome,? the 
posttraumatic stress syndrome,’ the rape 
trauma syndrome,‘ and the sexually 
abused child syndrome.‘ 

Each of the above syndromes have been 
identified by psychologists and psychia- 
trists who have encountered victims of 
crimes, or in the case of the posttraumatic 
stress syndrome, have been asked by de- 
fense counsel to evaluate a criminal 
defendant whose behavior associated with 
the crime was not within the limits of that 
person’s normal behavior pattern. These 
individual encounters have resulted not 
only in the identification of the syndromes 
but also in the development of a number of 


persons who meet the legal definition of 
expert witnesses. 


The Child Sexual Abuse Case 

To understand fully the importance of 
expert testimony in child sexual abuse 
cases, it is necessary first to understand the 
nature of child sexual abuse. 

Child sexual abuse cases can be divided 
into two identifiable categories. The first 
category is that of the child rape. This cate- 
gory represents a small percentage of the 
total number of child sexual assault cases. 
These cases are typically characterized bya 
violent attack on the victim resulting in 
physical injury, sometimes death. The per- 
petrator, if apprehended, ordinarily will be 
criminally prosecuted. 

Psychological services may be used to 
counsel the victim immediately following 
the attack, assist in preparing the victim to 
testify in court, and help the victim to deal 
with the continuing problems associated 
with the sexual assault. 

The second category of child sexual 
abuse cases is that which involves a con- 
tinuum of sexual contact between children 
and adults over a period of time. The great- 
est number of child sexual abuse cases 
involve intrafamily perpetrators—fathers, 


stepfathers, uncles, mothers’ boyfriends, 
and other formal or informal relatives— 
people who have ready access to the child 
in his or her home. 

The need for expert testimony is per- 
haps best explained by some of the myths 
that continue to surround the sexual abuse 
of children. These cases are viewed by 
many within the legal profession as being 
similar to other criminal cases with the 
obvious exception that the victim is of 
tender years. The evidentiary approach to 
the cases often involves expectations of 
finding proof of violence and force when 
the child victim is examined. Many attor- 
neys expect the child victims to “act trau- 
matized.” Therefore, if the indicia of 
trauma are lacking, there is a tendency to 
discount the possibility that a sexual 
assault occurred. 

In part because society has for so long 
refused to recognize intrafamily child sex- 
ual abuse as an issue, and in part because of 
the continued popular characterization of 
the perpetrators as “dirty old men in the 
alley,” many cases of child sexual abuse are 
often missed or discounted. As with the 
rape of an adult, the criminal justice system 
finds it much easier to recognize and prose- 
cute cases if the victim suffers some ob- 
servable physical injuries in addition to the 
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trauma normally associated with sexual 
assaults. 

The sexually abused child syndrome 
applies to the child victim in the intra- 
family abuse situation. The sexual abuse 
usually occurs progressively, often times 
culminating in full intercourse, over a sus- 
tained period. The abuse generally takes 
place over a long period of time beginning 
when the child is pre-adolescent and con- 
tinuing into the teenage years. The abuse 


rarely, if ever, involves any physical force 
or injury. There is typically a delay be- 
tween the last sexual incident and disclo- 
sure. In fact, disclosure to authorities may 
not come directly from the victim, but 
rather from a good friend or someone in 
the school system.’ 

The typical intrafamily child sexual 
abuse case involves a passive parent. The 
passive parent (usually the mother) may 
deny the abuse is occurring and will sup- 


In 1981, 3,146 children in Florida were 
reported to have been sexually abused, ac- 
cording to statistics from the Florida De- 
partment of Health and Rehabilitative 
Services. As many as 200,000 to 500,000 
children are sexually abused or molested in 
the United States each year. Many cases 
are unreported: officials estimate as many 
as two unreported cases to every reported 
one. 


Reporting Abuse 

Anyone who suspects child abuse is 
ethically obligated to report that abuse. 
But under Florida law, those persons who 
are legally obligated to report include phy- 
sicians, nurses, hospital personnel, medical 
examiners, mental health professionals, 
school teachers or other school officials, 
social workers, daycare workers, foster 
care workers, residential or institutional 
workers and law enforcement officers. Any 
professional failing to report or knowingly 
preventing another from so is guilty of a 
second degree misdemeanor and may be 
prosecuted. 

Some professionals have additional re- 
sponsibilities. For example, the law gives 
law enforcement officers, physicians and 
persons in charge of hospitals or similar 
institutions the authority to take a child 
into protective custody if that child 
appears to be in imminent danger. Any 
person taking a child into protective cus- 
tody must immediately notify HRS. A 
physician may authorize a radiological 
examination for a child without the 
consent of the parents or legal guardian if 
he or she has cause to suspect that an injury 
was the result of child abuse. 

In addition, the law directs any person 
required to report who believes that a child 
died as a result of child abuse or neglect to 
report this suspicion to the medical 
examiner. The medical examiner, in turn, 
must investigate and report his findings in 
writing to the local law enforcement agen- 
cy, state attorney and HRS. 


Child Sexual Abuse in Florida 


Immunity from Liability and 
Confidentiality 

Florida law protects those reporting 
child abuse in two ways—immunity from 
liability and confidentiality. Anyone 
making a report “in good faith” is spe- 
cifically immune from any civil or criminal 
charges that might result. The reporter’s 
name will not be released to anyone other 
than employees of HRS or the state attor- 
ney without written consent of the person 
reporting. The reporter is not required to 
give his or her name, although profes- 
sionals are encouraged to do so to facili- 
tate the investigation. In addition, the 
professional is urged to inform the family 
that he is obligated by law to make a report 
and to stress continuing support and con- 
cern for the entire family. 


Privileged Communication 

In matters of abuse or neglect, Florida 
law does not recognize the privileged 
quality of communication between 
husband and wife, or any professional per- 
son and his patient or client. The excep- 
tion to this is communication between an 
attorney and a client directly involved with 
the court as the result of an abuse/ neglect 
report. The law holds that privileged 
communication may not constitute 
grounds for failure to report suspected 
abuse or failure to cooperate with HRS or 
to give evidence in judicial proceedings. 

Cases of child sexual abuse may be 
reported to the Florida Department of 
Health and Rehabilitative Services Abuse 
Hot Line, 1-800-342-9152, operated 24 
hours a day. The report should include 
names and addresses of child and parent(s) 
or guardian(s), if known; child’s age and 
sibling(s) name(s) and age(s), if known; 
nature and extent of alleged abuse; identity 
of abuser, if known; reporter’s name, if 
desired. 


Reprinted from HRS Public Information 


Pamphlet 175-17 10/82. 
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pori the perpetrator, further isolating the 
victim. The offender—father, stepfather, 
or other person—will generally exhibit one 
or more of the following characteristics: 
alienation or isolation from persons out- 
side the family; poor interpersonal rela- 
tionships; poor impulse control; commit- 
ment of acts alone; and an otherwise law- 
abiding citizen. 

The hidden nature of the crime ofter 
results in the people closest to the perpe- 
trator being completely shocked and out- 
raged when the victim finds the courage to 
explain to someone the details of the sexual 
abuse. The victim may become totally iso- 
lated from family members and friends, as 
well as finding resistance within the legal 
system.’ 


Dynamics of Sexual Abuse 


The final factor identifiable as a part of 
the sexually abused child syndrome and 
one that is particularly troublesome to the 
legal profession is the victim’s change of 
mind. The victim’s treatment by the legal 
system, when combined with pressure 
from the family, often results in the child 
retracting the accusation or making a state- 
ment that is inconsistent with the initial 
report. The retraction may force the prose- 
cutor to drop the charges. If the case goes 
to trial, the inconsistent statements will 
most certainly be used to discredit the 
credibility of the victim.® 


The characteristics that are identifiable 
as to the dynamics of intrafamily sexual 
abuse can be further supported by selected 
behavior of the victim. Victims of both 
sexes may exhibit one or more of the 
following behavioral indicators: Neuras- 
thenia symptoms with no physiological 
basis, clinical depression, isolation from 
peers, and fear of men. Victims of child 
sexual abuse who run away or become tru- 
ant are treated by the system as the 
criminal.!° Statistics indicate that one-half 
of adolescent runaway girls were involved 
in sexual abuse and many of them experi- 
enced physical abuse as well.'! Sensitivity 
to the underlying reasons that a teenage 
girl would run away or become truant 
could result in identifying and treating 
more sexual abuse victims.!? 


A trial court’s decision regarding the ap- 
propriateness of an expert testifying is 
predicated upon two crucial factors. The 
first of these factors is the substance of the 
testimony and whether the subject matter 
to which the expert will testify is from a 
field of study recognized by the courts as 
admissible evidence. The second factor 
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focuses on the qualifications of the particu- 
lar expert. 

For example, it is well established that 
fingerprint evidence is admissible because 
of its dependability and the scientific man- 
ner in which fingerprint evidence is col- 
lected.!3 Moreover, there are a large num- 
ber of persons who can be qualified as 
experts to testify regarding fingerprints. In 
contrast, the lawyer attempting to intro- 
duce evidence of the sexually abused child 
syndrome faces almost insurmountable 
obstacles in terms of the substance of the 
evidence and in qualifying an expert to 
testify. 

When a court considers the qualifica- 
tions of an expert witness, the judge must 
decide as a matter of law on the expert’s 
“power to draw inference from facts which 
a jury would not be competent to draw.”!4 
The testimony of the expert must be “suf- 
ficiently definite and certain”!5 to ensure 
that the verdict will not be based on specu- 
lation. 

In criminal prosecutions of defendants 
charged with sexual battery against chil- 
dren, Florida courts have refused to permit 
an expert to testify on the existence of the 
sexually abused child syndrome.!¢ 

The courts have based their refusals ona 
belief that “the state of the pertinent art or 
scientific knowledge does not permit a rea- 
sonable opinion to be asserted even by an 
expert.”!7 A second rationale for refusing 
to admit the testimony of an expert on the 
syndrome is that it would be much more 
prejudicial to the rights of the defendant 
than probative to the trier of fact. 

An attorney attempting to convince a 
trial judge to admit expert testimony on 
the sexually abused child syndrome can 
find potential support in the legal redefini- 
tion of what constitutes expert testimony 
as found in the Federal and Florida Rules 
of Evidence.'8 

Additionally, the criminal courts in the 
states of Washington and Maryland have 
admitted “expert testimony” on the subject 
of intrafamily child sexual abuse.!9 

The major difficulty encountered by 
prosecutors trying child sexual abuse cases 
is the frequently bizarre nature of the of- 
fenses. It is not unusual to have a very 
young victim (eight years or younger) and 
a natural parent as the accused. The respec- 
tive ages of the victim and the accused, as 
well as their relationship, juxtaposed 
against the nature of the crime, encourage 
courts to conclude that there are no rea- 
sonable opinions that can be asserted by an 
expert in this area. If the criminal acts char- 
acteristic of intrafamily sexual abuse cases 


are outside the range of believability to 
judges, it is likely that the uncorroborated 
testimony of a six-year-old about things 
that a parent or guardian does to the child 
will have an even lesser impact on the 
average juror. 


Evidentiary Difficulties 

A recent decision of a Florida appellate 
court demonstrates all too vividly the evi- 
dentiary difficulties faced by trial courts in 
cases involving child sexual abuse. In the 
State of Florida v. Rush, the state filed a 
two-count information charging the de- 
fendant with lewd and lascivious assaults 
both on his stepdaughter and on a baby- 
sitter.2° The defense moved to sever the 
offenses and to limit testimony concerning 
the assault on the babysitter at the trial in- 
volving the stepdaughter. 

The trial judge granted the defense mo- 
tion and the state appealed. The state was 
particularly interested in the admission of 
the similar fact evidence concerning the as- 
sault on the babysitter. The prosecutor 
argued that the evidence was needed to 
“rebut the anticipated defense of consent 
and to prove absence of mistake.”?! 

The facts of Rush as to the stepdaughter 


Why Attorneys 


Should Not 


Because there are alternatives 


Ne there is a firm dedicated to meeting the 
communications needs of attorneys, from public 
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Edge offers a full range of communications services. 
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We’re The Professional Edge 904-224-5987 
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Affiliate offices in Fort Lauderdale and Miami 


are typical of a victim suffering from the 
child sexual abuse syndrome. The victim 
and the perpetrator were related; the al- 
leged offenses occurred over a period of 
years; the stepdaughter was under the age 
of 14; and the degree of sexual molestation 
included but was not limited to fondling.?? 

In Rush the prosecution faced the dilem- 
ma associated with taking child abuse 
cases to trial. The trial judge excluded 
similar fact evidence which could have cor- 
roborated the testimony of the step- 
daughter. Alternatively, the state could 
have attempted to introduce expert testi- 
mony on the child sexual abuse syndrome, 
but given the current state of the law the 
trial court in all likelihood also would have 
excluded that testimony. 

In‘April 1982, a 13-year-old female was 
brought before the circuit court in the 10th 
Judicial Circuit. The young lady was in 
court for a hearing to determine if she 
should be permanently committed to the 
state.23 The victim had reported to a coun- 
selor at her school that her father was sex- 
ually abusing her. The counselor reported 
the case to Health and Rehabilitative Serv- 
ices, and a full investigation was carried 
out by HRS. The child was removed from 
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the home and placed in foster care. 

The father denied the allegations in the 
dependency petition, and the mother was 
supportive of her husband. The child vic- 
tim became isolated from her family but in- 
dicated that she did not want to return to 
the custody of her mother and father. 

After approximately 14 months in foster 
care, the State of Florida filed for perma- 
nent commitment. In preparing the case 
for the permanent commitment hearing, 
the attorney found himself with no evi- 
dence other than the testimony of the vic- 
tim. Physical evidence was of little value 
because the girl had been sexually active. 

After discussing the case with the child’s 
case worker and members of the local child 
protection team, a decision was made to 
use expert testimony on the child sexual 
abuse syndrome. Over objection of the 
attorney for the parents, the judge quali- 
fied the expert and allowed him to testify. 
The judge based his decision to allow the 
testimony under the broad concept of “the 
best interest of the child.” The child was 
permanently committed following the 
hearing.?4 

By their very nature, child sexual 
molestation cases occur, more often than 
not, in seclusion without other witnesses 


id 
Dwight M. Wells is an assistant 
public defender in the 10th Judicial 
Circuit, Bartow. He received his J.D. 
in 1980 from the State University of 
New York at Buffalo and his M.A. in 
political science from the University 
of Maryland in 1970 and M.S. in 
education from State University of 
New York at Albany in 1971. He is an 
adjunct professor at Florida Southern 
College where he teaches corrections 
and rehabilitation and juvenile 
justice. 


present. It is suspected that an indepth 
study of such incidents would demonstrate 
that the actions of the aggressor constitute 
a pattern of conduct rather than an isolated 
incident. The public and trial judges have 
long been outraged by a pattern of conduct 
in child molestation cases that generally 
begins with minor incidents of sexual 
assault and sometimes culminates in the 
murder of the frightened child victim to 
ensure silence.?5 

The issue of admitting expert testimony 
on the “sexually abused child syndrome” is 
one that will remain before the courts for 
the foreseeable future. Lawyers and 
experts are challenged to discover an ac- 
ceptable legal basis for admitting such 
evidence. BJ 
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A word about articles for the Journal... . 


The Journal publishes articles on as large a variety of subjects as possible, hoping to provide infor- 
mation about each member's area of practice at least once or twice a year. If it has failed to discuss a 
subject of special interest to you, here’s how you can help ensure such a discussion in a future issue: 


e Suggest a topic of general interest that you would like to see an article discuss. 
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such an article and submit it to the Journal. ae 


e If you have special knowledge of an area of the law not recently discussed, write an article about it 
and submit to the Journal. 


The Journal can best use articles when they do not exceed 15 doublespaced lettersize pages. Cases 


and references may be cited in the text or may be added in footnotes. Especially preferred are practical 
how-to-do-it articles. 


Write: Managing Editor, The Florida Bar Journal, Tallahassee, Florida 32301. 
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‘In the case of chicken soup, 


as the joke goes, even if it 
doesn‘ cure a cold, it 
can’t hurt.’ 


The Case Against 
The Florida Bar’s 
Certification/ Designation Plan 


by Bill L. Bryant, Jr., and Richard Bellak 


ver the years a pattern has de- 

veloped whereby many lawyers 

have limited their practices to 
one or more specialized areas of law. This 
process has gone forward’ without 
apparent difficulty. 

Some have asserted, however, that this 
de facto specialization should be 
recognized and regulated by the Bar, an 
assertion which has been hotly debated. 
Though many forms of regulation have 
been suggested, two have been adopted by 


The Florida Bar—designation and board 
certification. 

Designation, consisting of experience 
and mandatory continuing legal education 
(CLE) requirements, is a relatively nonre- 
strictive form of regulation adopted by the 
Bar in the mid-seventies. Certification, the 
requirements for which are discussed 
below, is a far more restrictive form of 
regulation. It was adopted by the Bar in 
1982. 


Though certification! is occasionally 
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mentioned in these pages as a positive de- 
velopment, the negative experience of the 
few states adopting it? and recent cases in- 
volving this area warrant critical examina- 
tion. 

In the following analysis, the authors 
argue that lawyer certification is unneces- 
sary, fails to achieve its stated goals, and 
harms both the profession and the public 
by imposing a massive and costly scheme 
of central regulation. Furthermore, it may 
encourage government and private entities 


ROS 
| 


i 


to make certification compulsory.’ Finally, 
the plan raises anticompetitive concerns 
which have yet to be addressed. Florida 
should follow the lead of other states and 
abandon specialization regulation 
programs.4 

In 1983 as the bracing winds of deregu- 
lation stir the nation’s economic energies, 
it is surprising to see The Florida Bar 
institute’ a pervasive “cradle to grave” 
specialization regulation scheme. 

This anachronistic regulatory behemoth 
involves periodic recertification of lawyers 
practicing in a potentially open-ended 
number of legal specialties and subspe- 
cialties, mandatory continuing education 
requirements, periodic reexamination, 
peer review, and the “grandfathering” in of 
a favored few.® Yet, why this plan is 
necessary or whether its evident drawbacks 
have been sufficiently noted is not at all 
clear. 

Recently, the U.S. Supreme Court in Jn 
Re RM J, 71 L.Ed.2d. 64 (1982), approved 
the concept of field of practice lawyer 
advertising without at all tying it to the 
necessity for a bar-imposed regulatory 
scheme of this kind. The Court stated that 
the appellant attorney’s advertisement 
listing fields of practice was neither mis- 
leading in that instance nor inherently mis- 
leading as a general practice. 71 L.Ed.2d 
64, 76. Thus, certification plans are simply 
unnecessary for the public to have access to 
lawyers in specified fields of practice.’ 

The Florida Bar Journal presently 
carries advertising by noncertified prac- 
titioners in specialized areas. Although 
potential clients would want to investigate 
the professional reputations of such non- 
certified advertisers, the Bar’s disclaimer 
makes the same investigation necessary as 
to certified practitioners as well: 


The Florida Bar shall assume no liability to 
any persons whomsoever by reason of the 
adoption and implementation of the [certifica- 
tion] plan. All persons are urged to make their 
own independent investigation and evaluation 
of any lawyer being considered. The Florida Bar 
In re Amendment to Integration Rule, 414 
So.2d 490, 495 (1982). 


hus, it is difficult to see how con- 
sumers are better off with certifi- 
cation than without it. In view of 
the disclaimer, Bar certification can only 
mislead the public by disarming natural 
consumer skepticism. We quite agree that 


[i]f the Law Society [Bar] shrinks from that 
responsibility [of guaranteeing the expert com- 
petence of those it certifies], then it should 
abandon the practice of certification alto- 
gether. Dick, Robert M., The Certification of 
Specialists: A Contrary View, 37 THE ADVOCATE 


249 (1979) See also, 14 IDAHO L.J. 703, 710, 716 
(1978). 


Moreover, such onerous regulatory re- 
quirements as periodic recertification may 
pose a threat to the independence of indi- 
viduai attorneys. Attorneys who have to 
seek from the Bar renewal of their status as 
first class practitioners every five years will 
be under considerable pressure to con- 
form to the prevailing attitudes of the 
regulators. Since the independence of 
individual legal practitioners is the sine 


qua non of effective representation for the 
public, the possible compromise of that 
independence alone negatively outweighs 
whatever benefits are being claimed for 
this plan on the public’s behalf.* 

Further, and perhaps most importantly, 
the Bar will be unable to control the uses to 
which certification may be put by others, 
especially government: 


Mr. James Kovacs, the program director of 
the California State Bar pilot program on the 
Certification of Specialists, indicated that 

Continued on pg. 687 
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in loans a year to businesses throughout 
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divestitures, spin-offs, mergers and 
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Certification—a rigorous 


prescription to ensure excellence 


of practitioners 


certified under its standards? 


Legal Specialization: 


Its Development Florida 


Our traditional assumption that every lawyer, 
like the legendary Renaissance man, is equipped 
to deal effectively with every legal problem 
probably had some validity in the day of 
Jefferson, Hamilton, John Adams and John 
Marshall, but that assumption has been diluted 
by the vast changes in the complexity of our 
social, economic and political structure. 


—Warren E. Burger, Chief Justice, United States 
Supreme Court, Fourth John F. Sonnett 
Memonial Lecture, Fordham University Law School, 
New York City, November 26, 1973. 


t is no longer reasonable to adhere to 
the concept that every lawyer, by 
virtue of admission to a state bar, is 


680 THE FLORIDA BAR JOURNAL/DECEMBER 1983 


by Peter W. Zinober 


equally qualified with any other lawyer to 
analyze and solve all legal questions. The 
increasing growth and complexity of the 
law, coupled with rising demands for 
participation, protection and equal rights 
within the legal process have led to greater 
demands for legal services, both quantita- 
tively and qualitatively. The day of the 
general practitioner who handles every 
legal matter without referring to or 
consulting with others who have more 
particularized knowledge and experience 
is a thing of the past. 

One of the most debated proposals aimed 
at responding to the challenge of providing 
the public with more informed access to 


competently performed, efficiently 
delivered, reasonably priced legal services 
has been the demand for formal regulation 
of specialization within the legal profession. 
In the early 1970's, the debate began among 
the leadership of The Florida Bar on ways 
to provide the public with information 
about a lawyer’s own areas of practice, 
information not then available to the public 
under the existing prohibitions against 
lawyer advertising. Out of this debate, and 
in order to provide consumers of legal 
services with increased access to lawyers 
who had been specializing in certain areas 
of practice, emerged the Florida Designa- 
tion Plan. 


q 
| 
i | 
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Approved by the Florida Supreme Court 
in October 1975, the Designation Plan, as 
originally designed, emphasized access by 
permitting lawyers to designate, and inturn 
advertise, up to three areas of practice upon 
proof of at least three years’ substantial ex- 
perience in each area (lawyers may also ad- 
vertise their areas of practice without offi- 
cially designating). Continued participa- 
tion in the plan required lawyers to main- 
tain a prescribed level of experience as well 
as to accumulate 30 hours continuing legal 
education in each designated area over the 
three-year period of their designation. This 
continuing legal education requirement 
strengthened the Designation Plan by 
encouraging lawyers to further their educa- 
tion, training, and currency in their desig- 
nated areas of practice. As a direct result, 
the number of continuing legal education 
seminars offered by The Florida Bar rose 
from six in 1974-75 to 57 in 1982-83. 

The benefits of the Designation Plan 
to the public and the profession had 
only begun to emerge. Not only was 
access to legal services enhanced due 
to the lessening of restrictions on adver- 
tising to permit lawyers to advise the public 
of their areas of designation, but in addi- 
tion, increased lawyer competence seemed 
a natural outgrowth of the designation 
process. With the United States Supreme 
Court deciding in Bates and O’Steen 
v. State Bar of Arizona, 433 U.S. 350, 97 
S.Ct. 2691, 53 L.Ed. 2d 810 (1977), that 
lawyers have the constitutional right to 
advertise routine legal services, the need 
was even more critical for legal specializa- 
tion regulation designed to ensure that the 
increased advertising of legal services 
would enhance, not impede, public access 
to specialized legal services, competently 
performed. 

Because of the increasing demand by the 
profession and the public for a program 
which would address the competence of a 
specialist, which the Designation Plan was 
not designed to do, various sections of The 
Florida Bar and the Designation Coordi- 
nating Committee began work on a 
proposal which culminated ina petition to 
the Florida Supreme Court in 1978 to 
establish the Florida Certification Plan. 
The plan was conceived as one which 
would set rigorous standards to ensure the 
excellence and quality of practitioners certi- 
fied under its standards. 

Recognizing that there are many legal 
problems which require the services of a 
practitioner with substantial experience in 
an area of practice, but who is not neces- 
sarily an “expert,” the Bar intended to 


create a “two-tier” specialization system. 
The system is intended to provide objective, 
identifiable criteria to distinguish a lawyer’s 
degree of experience or expertise, in the 
case of certification, in particular areas of 
practice. Designation and certification 
would provide two valuable ways to aid the 
public and profession in the selection of a 
lawyer. 


ertification was designed to 

allow clients with complex or 

novel legal problems, lawyers 
practicing in different fields, and clients or 
lawyers needing an attorney in another 
locality to locate practitioners with special 
experience, knowledge, skills and pro- 
ficiency in their areas of practice. 
Designation, on the other hand, would 
continue to provide both consumers and 
lawyers with a system of locating practi- 
tioners with substantial experience in 
certain specialized areas of law, while 
making no qualitative representations. This 
“two-tier” approach, the first of its type in 
this country, would encourage maximum 
participation by all Florida Bar members, 


while also serving the needs of the public. 

In its September 6, 1979, opinion denying 
the Bar’s petition for establishment of the 
Florida Certification Plan, the Supreme 
Court acknowledged: 


[t]he value of a plan which would encourage 
lawyers to improve and maintain their 
competence in a particular field and provide a 
way for the public to identify and recognize that 
special competence . . . 


and further stated: 


This court has the responsibility to ensure that 
the legal system of this state is responsive to the 
public needs and that the lawyers of this state are 
competent to practice their profession. We 
believe that the public is entitled to know which 
lawyers have demonstrated special skills and 
possess technical competence in specific legal 
areas. However, the proper means and pro- 
cedures to accomplish this objective are difficult 
to formulate. The profession has taken the 
initial steps with this proposal. We commend 
The Florida Bar for these extensive efforts in the 
development of this proposed Certification Plan. 
It is a forward step in improving our justice 
system... .! 


In consideration of the foregoing, and in 


light of the concerns expressed by the court 
in its opinion, the Court/ Bar Committee 
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on Specialization Regulation was appointed 
to redraft the proposed plan. In September 
1980, the plan was again presented to the 
court on rehearing. In May 1981, the court 
vacated its previous opinion and responded 
by approving “in substance the Certifica- 
tion Plan as submitted . . . .” The court 
noted, however, that the plan’s administra- 
tive structure and procedure were “cumber- 
some and not properly interrelated with 
advertising and designation.”? Conse- 
quently, the plan was again remanded to 
The Florida Bar for redrafting and resub- 
mission to the Court. 

The May 1981 opinion, however, again 
confirmed the court’s favorable reaction to 
formal regulation of specialization in its 
conclusion: 

This court recognizes its responsibility to 
ensure that Florida’s legal system is responsive 
to public needs and that the lawyers of this state 
have available to them a method for improving 
their proficiency. We believe that the public is 
entitled to know which lawyers have demon- 
strated special skills and possess technical 
competency in specific legal areas .. . . We 
commend The Florida Bar for its extensive 
efforts in the development of the proposed 
Certification Plan. It is. in our view, a step 


forward in improving the system of justice in this 
state} 


The Court/ Bar Committee was reconsti- 
tuted and again worked to redraft the plan 
as directed by the court. Oral argument 
was held October 1981 and on January 29, 
1982, the Certification Plan, with standards 
for the areas of tax and civil trial law, 
became a reality.4 


ith an effective date of July 1, 

1982, the question suddenly 

became how—not whether— 
to proceed with the implementation and 
regulation of a legal specialization 
program. 

The Florida Certification Plan contains 
standards which promote the aims of 
specialization by striving for the maximiza- 
tion of excellence in areas of practice anda 
resulting increase in the quality of legal 
services rendered to clients. Participation 
requires previous concentrated experience, 
preapplication CLE, peer review and an 
examination, except in limited circum- 
stances. These requirements, along with 
those necessary for recertification, are 
conducive to maintaining high standards 
of competence in the practice of law. 

The Florida Bar Code of Professional 


Responsibility permits lawyers to advertise 
and engage in direct mail solicitation 
providing (with few exceptions) their 
communications do not contain false, 
fraudulent, misleading or deceptive state- 
ments or claims.’ This standard may be 
sufficient to protect consumers when com- 
paring costs of routine legal services, but it 
does little to assist individuals seeking 
some objective means of evaluating the 
ability of an attorney to represent them ina 
particular area of the law. The objective 
criteria and rigorous review process estab- 
lished by the Florida Certification Plan 
respond to that need. It isa significant step 
by The Florida Bar to provide the public 
and profession with information about 
practitioners who have met the requisite 
levels of knowledge, skills and proficiency 
for certification in taxation and civil trial. 

Florida’s certification/designation 
approach draws heavily from the plans 
which have been operating in California 
and Texas. The Florida Bar believes its 
approach improves upon those programs 
by better satisfying the dual objectives of 
identifying participants and of improving 
the competence of the general membership 
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of the Bar. With its two tiers, it is also more 
participatory, and through designation 
permits more specialty areas to be identi- 
fied for public use. Nonetheless, studies 
conducted under those two plans provide 
strong support and justification for the 
Florida Certification Plan. 

The public is concerned about knowing 
how to select a lawyer with appropriate 
skills. A study in August 1979 conducted 
by two professors from the University of 
Texas revealed that 71 percent of those 
surveyed believed either definitely or 
probably that lawyers should specialize. 
Seventy percent said they felt either some- 
what or very favorable toward the idea of a 
certification program for lawyers. The 
individuals interviewed favorably re- 
sponded to the concept of certification, 
in that: 

(1) 75 percent stated it would be impor- 
tant to knowa lawyer had been certified in 
a particular area when selecting a lawyer; 

(2) 81 percent reported they would have 
more confidence in a lawyer if they knew 
that lawyer was certified; and 

(3) 83 percent felt the Texas Certification 
Program would be useful in finding a 
lawyer if they did not know one.°® 


survey on the relationship of cer- 

tification to lawyer competence 

conducted by the Texas Young 
Lawyers Association in 1979 found that 79 
percent of the board certified specialists 
under the Texas plan believed they were 
more competent as a result of their partici- 
pation in the program.’ The California 
State Bar also prepared a report in 
which the certified lawyers in that state 
were contacted along with a group of 
lawyers recognized as “experts” in the 
same fields, but who had not been certified. 
Again, the survey revealed that the board 
certified lawyers did believe their profi- 
ciency had been improved by their partici- 
pation. Those who had elected not to apply 
for certification still believed it to be an 
objective program for identification of 
competent specialists.* 

There have been allegations that the 
Florida Certification Plan is inherently 
anticompetitive and violates state and 
federal antitrust laws. This issue was raised 
by The Florida Bar itself and included in 
the pleadings and during oral argument 
before the Supreme Court in 1979. The 
plan contains provisions for review and 
amendment by the Supreme Court, and 
thus appears to meet the test for antitrust 
immunity articulated by the United States 
Supreme Court in the decision of California 
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Retail Liquor Dealers Assn. v. Midcal 
Aluminum, Inc., 445 U.S. 97, 100 S.Ct. 
937, 63 L.Ed.2d 233 (1980) because the 
plan is one that has been “clearly articu- 
lated and affirmatively expressed as state 
policy” and is “actively supervised” by the 
court. 


he Board of Certification, Desig- 

nation and Advertising has 

requested that the Special Com- 
mittee on Possible Antitrust Implications 
of Bar Activities review the certification 
plan, the civil trial and tax standards, and 
board policies for guidance to assure the 
program is implemented in compliance 
with state and federal antitrust laws. 
The board and the area committees 
have interpreted the standards wherever 
possibic to permit, rather than to restrict, 
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Advertising. He received his B.A. and 
J.D. degrees from the University of 
Florida and his LL. M. degree in labor 
law from The George Washington 
University. He is not certified under 
the Florida Certification Plan. 

The article is written on behalf of 
the Board of Certification, Designa- 
tion and Advertising.* 


* The author acknowledges with gratitude the 
assistance of Dawna Finlaw, assistant director 
of certification and designation, and of Rayford 
Taylor, director of certification, designation and 
legislation, The Florida Bar. 


participation. Every attempt has been made 
to balance an individual’s right to partici- 
pate against the objective criteria estab- 
lished by the court to serve the public 
interest. The board is confident that the 
certification plan, in both its concept and 
its execution, is in compliance with state 
and federal antitrust laws. 

Certification was not designed to create 
anelite group of lawyers to monopolize the 
practice of law. Formal specialization, 
with its criteria clearly articulated, allows 
the small firm or rural area attorney the 
same advantage as any large firm or urban 
area attorney. It also allows younger 
lawyers to compete with more experienced 
ones, apart from certain minimal years of 
practice requirements. Specialization is not 
the sole province of any group of Bar 
members. The standards, as now estab- 
lished for tax and civil trial, and as will be 
established for future areas, are attainable 
by competent, skilled practitioners. There 
is no limit to the number of members in the 
plan, nor in the number or percentage of 
persons who could pass the certification 
examinations. 

Bar membership response during the 
initial year of operation exceeded all 
expectations. By the September 30, 1982, 
initial filing deadline, 715 lawyers had 
applied; 249 for tax and 466 for civil trial. 
These were far in excess of projections for 
the initial round of applications. Through 
an extensive application and peer review 
process, as well as the successful passage of 
a comprehensive examination, or receipt 
of a graduate academic degree, 70 percent 
of the lawyers who applied were certified 
by July 1, 1983. 

The large number of qualified applicants 
for certification reflects a growing interest 
by Florida lawyers to fulfill the objectives 
of the plan. The program’s statistics, 
coupled with the various policies and pro- 
cedures adopted by the Board of Certifica- 
tion, Designation and Advertising and the 
tax and civil trial area committees, demon- 
strate the Bar’s determination that the 
certification plan be inclusionary rather 
than exclusionary in its evaluation process. 
Consistent with the intent of the Supreme 
Court in approving this program, the Bar 
has made every effort through repeated 
publicity in The Florida Bar News and 
other promotional activities to meet the 
certification standards and to encourage 
its members to apply. These communica- 
tions have generated strong interest from 
Bar members both individually, as reflected 
in the statistics above, and collectively by 
the fact that stanaards for future areas of 
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certification are now in various stages of 
development, including: marital and family 
law, administrative and governmental law, 
estate planning and probate, real estate, 
and criminal law. 

That The Florida Bar Certification Plan 
enables members of the public to identify 
lawyers with special competence in certain 
areas of the law does not mean that every 
attorney in Florida whose competence in 
those areas of the law meets or exceeds 
certification standards is necessarily certi- 
fied. As to those members of The Florida 
Bar who qualify for certification presently, 
but who elect not to participate in the plan, 
the plan suffers for their absence, and the 
public is deprived of an additional oppor- 
tunity to be informed of their capacity in 
certain specialized areas of practice. 


onetheiess, the purposes and 

policies of the Florida Supreme 

Court in approving the certi- 
fication plan have, through the dedica- 
tion and selflessness of members of 
the Bar, Bar staff and the Florida Supreme 
Court, become a reality. The program was 
designed to improve the process of judicial 
administration and to enhance the quality, 
efficiency, affordability and accessibility of 
specialized legal services. With the experi- 
ence of one year of operation of this plan 
behind us, it is clear that those goals are 
being met, and that the certification plan is 
being used and supported both by members 
of the consuming public and by members 
of the Bar, many of whom are neither 
interested in nor eligible for certification. 
The evolution of the Florida Certification 
Plan is in the very highest tradition of 
public service of The Florida Bar in putting 
the public interest ahead of private, 
individual gain. Bi 

'The Florida Bar Re Amendment to the 
Integration Rule (Certification Plan), Case No. 
54,081 (September 6, 1979). ; 

2?The Florida Bar Re Amendment to the 
Integration Rule (Certification Plan), Case No. 
54,081 (May 21, 1981). 

31d. 

4The Florida Bar Re Amendment to the 
Integration Rule (Certification Plan), 414 S0.2d 
490 (1982). 

5 THE FLORIDA BAR CODE OF PROFESSIONAL 
RESPONSIBILITY, Canon 2, DR2-101-104. 

6 AWARENESS OF AND OPINIONS TOWARD 
LEGAL SPECIALIZATION IN TEXAS, a report 
prepared for the Texas Board of Legal Speciali- 
zation by Professors Peterson and Golden 
(1979). 

7REPORT ON RESULTS OF SURVEY OF BOARD 


CERTIFIED SPECIALISTS, Texas YLA (April 10, 
1979). 

SEVALUATION OF THE PILOT PROGRAM, 
CALIFORNIA BOARD OF LEGAL SPECIALIZATION 
(September, 1979). 
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Fundamentals 
Juvenile System Practice 


by Luis Fernandez 


good baseball team usually combines good 

pitching, clutch hitting, and good defense. A key 

to good defense is strength up the middle. And so 
it is in the juvenile court system. To be successful in the juv- 
enile court system a defense attorney needs strength up the 
middle. Here are some rules to achieve that aim: 

Rule 1. It is The Right Result Which Should Count. Re- 
member this is juvenile court, not criminal court, not family 
court. This court is a hybrid and the right result is what counts. 

Rule 2. Believe Everything Your Client Tells You. It may be 
true. In our system honesty is the best policy. Assume your 
client is being truthful to you. 

Rule 3. When You Catch Your Client ona Lie, Forget Rule 
2. Hard as it may seem, if you take the opposite approach the 
client will eventually come around. If not, the solution will 
have to come with the help of the parents and other people in 
the system. 

Rule 4. Make Your Client Call You Once a Day to Tell you 
He or She Is Not in Trouble. Remember family law? One of 
the key concepts in awarding custody of children is supervi- 
sion. Is there a better way to supervise? The important thing 
here is that the client is reporting to someone, and this may 
help if he is sent to community control. Your client should not 
be another statistic. You must be able to show that your client 
is different, and reporting daily to you is one way to do so. 

Rule 5. Have at Least One Conference with the Parents. 
Often your client’s problems become apparent after meeting 
the parents. It helps to have allies fighting for the child. 
During this meeting improve on your client’s appearance. 


Parents usually bring the client to court and will help enforce 
Rule 4 as well as help you dress your client for success. 

Rule 6. Participate with the HRS Counselor. The coun- 
selor usually incurs the wrath of the attorneys, parents, and 
judges every time something goes wrong. Yet the counselor 
can be a decisive weapon at waiver hearings and at disposi- 
tions. Counselors are overworked, underpaid, and never 
appreciated. Why do they work as counselors? They care. If 
the defense attorney shows he cares, the counselor will recip- 
rocate. 

Rule 7. Ask Witnesses/ Victims for Input, Make Them 
Part of the Solution: This is hard for the F. Lee Baileys but a 
witness and/or victim often knows more about your client 
than you do. Most victims have been damaged monetarily but 
do not want to see the client burn. Asking what type of result 
they are seeking can be helpful at disposition and at worst 
helps prepare for anything derogatory that they would say 
about the client. 

Rule 8. Be Straight up with State Attorneys; More Often 
Than Not, They Care. This is not a game where winning is the 
only thing. Read Rule /. 

Rule 9. Know Your Judge. Some judges like to participate 
in the solution. Others do not like to make waves. Others are 
the solution. Ask other attorneys or public defenders for a feel 
of how the judge reacts. 

Although a knowledge of fundamentals will not win every 
case, it is a guarantee that the best result available can be 
obtained. 

Play ball! May the best result be obtained. 8 
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WEDNESDAY.” 


You don’t need luck. Not with American. American Title offices have 
published the specific response times you can expect for key title services. 
Everything from processing the order to submitting underwriting decisions 
to issuing the policy. Now you'll know—in hours and days—the maximum 
time it will take for American Title to complete every facet of its service. And 
usually, we'll beat our published schedule. 


e Count on American. Everybody talks about good service. 
We put it in writing. 


american title insurance company 
1101 Brickell Avenue, Miami, Florida 3313]. (305) 374-4300 


Affiliated Companies: The Title Insurance Corporation of Pennsylvania, 
Columbia Real Estate Title Insurance Company. 


a subsidiary of The Continental Corporation © TCC 1962 
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Case Against 


Continued from pg. 679 


following a series of court trials in Los Angeles 
(in particular the Manson trial), the Attorney 
General of California introduced legislation to 
the effect that only a certified specialist could 
represent someone accused of a crime carrying 
either death or maximum life imprisonment asa 
penalty. Because of a strong lobby by the 
California State Bar Board of Governors the 
legislation was defeated, but Mr. Kovacs 
acknowledged the risk that legislation requiring 
compulsory certification can be readily laid over 
the program of voluntary certification with the 
result that the Bar Association would lose 
control of the program. (Emphasis supplied) 37 
THE ADVOCATE 249, 254 (1979). 

In the case of chicken soup, as the joke 
goes, even if it doesn’t cure a cold, it “can’t 
hurt.” Ineffective and unnecessary regu- 
lation, however, is not benign. If regula- 
tion proponents cannot demonstrate that 
its benefits are real rather than speculative 
and outweigh its harm, it should be dis- 
continued. 


Specialization versus Certification 

The process of lawyer specialization 
should not be confused with regulation of 
that specialization by the Bar. Lawyer spe- 
cialization has already taken place and will 
continue to as long as consumers demand 
it and efficiency requires it. Poll after poll 
confirms this. See Esau, A., Specializa- 
tion and the Legal Profession, 9 MAN. L.J. 
255, 260 (1979). In this respect, the legal 
profession differs from the medical profes- 
sion because the bar has a history of suc- 
cessful specialization by large segments of 
its membership without certification of 
legal specialties by state or private 
agencies. 

This history demonstrates that spe- 
cialization in and of itself requires no mas- 
sive regulatory response by the Bar. 
Indeed, we argue here that the imprimatur 
of Bar certification and designation will 
mislead the public and carry in its regula- 
tory train severely anticompetitive con- 
sequences. Certification cannot ensure 
competence, which the Bar’s disclaimer 
eloquently illustrates.? In fact, since the 
Bar’s plan guarantees to all lawyers— 
certified or not—the right to practice in 
any or all areas of law,!° the specialization 
regulation must be totally irrelevant to the 
issue of competence, unless the Bar is 
deliberately licensing incompetence. 

Nor is there a public clamor for the Bar’s 
protection of consumers from legal spe- 
cialists. There is a public clamor for lower 
costs for legal services, a goal which will be 
retarded by the Bar’s onerous and superflu- 
ous licensure of every fragment and sub- 


fragment of legal expertise. Attorneys will, 
of certainty, pass on to their clients the 
costs of attending mandatory CLE," 
taking examinations, undergoing peer re- 
view, and paying additional and recurring 
licensing fees.!? 

Nor have the ordinary disciplinary rules 
requiring competent advocacy and enjoin- 
ing misrepresentation of ability been 
shown to be inadequate for the protection 
of the public.!3 Rather, what the Bar’s plan 
demonstrates is the predilection of regu- 
lators to regulate. 


checklist of the plan’s re- 
quirements for designation and 
certification illustrates the 
questionable relationship of the regulatory 
scheme with assuring competence. Clearly, 
experience in and of itself cannot assure 
competence or there would be no mal- 
practice by more experienced attorneys 
and no successful practice by less ex- 
perienced ones.!4 Continuing education 
courses, when selected ad libitum, cannot 
even guarantee a shared body of knowl- 
edge, let alone competence.!5 
It is also likely that CLE not voluntarily 
undertaken is less efficient than attorneys’ 
individually motivated self-study in the 
field of their de facto specialization on 
particular issues arising in their work.!¢ In 
addition, mandatory CLE may have the 
curious effect of requiring legal specialists 
to attend lectures in precisely those areas in 
which they are already well informed, 
whereas they might otherwise make use of 
CLE time to acquire skills in other areas 


which 
abilities. 

Indeed, if specialization regulation by 
the Bar is necessary to stimulate interest in 
CLE, it is difficult to explain the success of 
the Practising Law Institute in New York. 
There, the New York House of Delegates 
rejected certification plans because 

[There is no demonstrated need and an ines- 
capable consequence of adopting such a plan 
would be to fragment the practice of law, to 
increase the cost of legal service and to add an 
administrative burden. . . . Our people believe 
that the special competence of particular law- 
yers cannot be measured objectively. (Empha- 
sis supplied) 11 MAN. L.J. 133, 155 (1981). 


complement their specialized 


Examinations cannot guarantee compe- 
tence either (see, e.g., 83 F.R.D. 215, 225): 

Anyone who has administered law school 
examinations for twenty years or more and 
shuddered on occasion at particular bar exam 
results should look with horror on any expan- 
sion in the role of examinations in the life of the 
legal profession. Note: Lawyer Specialization 
and Certification, 61 VA. L. REv. 434, 442 n. 61 
(1975). 

Finally, the infirmities of peer review— 
its subjectivity and anti-competitive over- 
tones—make it unsuitable as a means of 
determining competence. 9 LITIGATION 3, 
57 (Fall 1982). “One writer points out that 
a lawyer would hope a friend is on the spe- 
cialization board.”!7 That lawyer would 
also be wary of too big a victory over an 
adversary who had a partner on the peer 
review committee. 

The alternative to this—already avail- 
able and apparently functioning well—is 
the self-designation of de facto specializa- 
tion as recently approved by the U.S. 


. in the seventh annual article 
writing contest of The Florida Bar 
Journal. Articles to be considered 
will be those published in the 
Journal between May 1983 and 
March 1984. 

Awards will be presented at the 
annual convention of The Florida 
Bar in June 1984. Plaques will be 
presented to authors in two 
categories: 

e Feature articles 
e Specialized columns sponsored 
by sections of the Bar 

Members of the Journal Editorial 
Board will judge articles on basis of 


You could be a winner... 


content, clarity, accuracy and use- 
fulness. 

No special entry form is needed. 
The only requirement is to submit 
an article for review by the Editorial 
Board, and if published, it will be 
considered in the competition. 

Authors may submit articles for 
possible publication in the Journal 
by sending manuscripts not exceed- 
ing 18 double-spaced lettersize 
pages to Managing Editor, The 
Florida Bar Journal, Tallahassee, 
Florida 32301. Specialized columns 
will be submitted to the section 
editor for consideration of publica- 
tion. 
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Supreme Court in Jn re RMJ, supra; i.e., 
the free market regulation of specialization 
advertising. The parameters governing 
self-designation in a free market environ- 
ment include the higher standard of com- 
petence required by courts of those holding 
themselves out as specialists and actions by 
the Bar and by clients against those who 
fail to practice competently. The Bar’s dis- 
ciplinary rule addressing lack of proper 
preparation could and should be applied 


* STABILITY - 
INA Corporation is one of the world’s 
largest and oldest insurance groups. 

* PRIOR ACTS: 
Coverage extends to the very beginning 
of your practice. 


COMPETITIVE COSTS - 
You owe it to your practice to find out 
now, even before your present policy 
expires, about the INA Lawyer's 
Professional Liability Program. 

* CONFIDENTIALITY 
All matters concerning your records (and 
any possible claim) are strictly protected 
and not open to third parties. 
WORK: 
There is no SEC exclusion in the policy. 
WORLDWIDE: 

Wherever your practice takes you, 
without exclusion, you are covered 
worldwide. 


JR 


more information to: 
Firm 


with special emphasis to malpracticing 
attorneys who hold themselves out as 
specialists. 

Proceedings aimed at individual malefactors 
or bumblers might more meaningfully protect 
the public than would the creation of clusters of 
self-annointed specialists. Gelhorn, W., Abuse 
of Occupational Licensing, 44 U. oF CHLL.REV. 
6, 23 (1976). 

Further, the Bar should use the ABA 
model rule prohibiting fraudulent and 
deceptive advertising. 


FLORIDA LAWYERS ARE CHOOSING INA 
FOR THEIR PROFESSIONAL LIABILITY 
FOR GOOD REASONS... 


* DISCOVERY 
Unlimited discovery is offered with this 
plan. 
Policy limits of up to 15 Million Dollars are 
available. 

LOSS PREVENTION 
Programs to help you limit your 
professional liability exposure are 
available. 

DEFENSE COSTS 
Your defense costs are not charged 
against your policy limits. 

¢NO REDUCTION: 
If you should decline to have a claim 
settled by the insurance company your 
coverage limits ARE NOT reduced! 

* LOCAL AGENT 
Coverage can be obtained from your own 
hometown, local agent to assure 
personalized attention and service. 


Jordan, Roberts & Company 
A Special Kind of Company 


P.O. Box 10159 * Tampa, Florida 33679 + (813) 870-2366 


C) *XyEs, | would like to find out just how competitive INA coverage is. Please send 


Contact 


Address 


Telephone ( ) 


Liability $ 


No. of attorneys 


| am interested in the following coverage limits 
Deductible $ 
Policy renewal date 


Call your local agent (or call Doris Sheffler, Leonard Hodges or John Gerdts, collect at 
813/870-2366) for more information about INA Lawyer's Professional Liability Insurance. 


FBJ 1283 
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hese are far more potent incen- 

tives to competence than certifica- 

tion or designation requirements. 
Though this regulatory mode may not 
ensure perfection because perfection is 
unattainable, it cannot with justifi- 
cation be replaced by an inferior one 
carrying in its wake severe anticompetitive 
damage to consumers and attorneys alike. 
Whereas the disciplinary approach bur- 
dens those few lawyers who err, certifica- 
tion irrationally burdens those attorneys 
who do not and are least likely to mal- 
practice, as well as the public which must 
bear the costs. 


The capacity for anticompetitive 
effects'® of certification was addressed by 
Justice Overton in the September 6, 1979, 
Florida Supreme Court rejection of the 
plan then offered: 


In developing the method to do this, however, 
we must avoid the pitfall of protectionism, and 
we must avoid in particular a procedure that 
might allow unfair advantage to one segment of 
the legal profession. . . . The measuring or test- 
ing technique to determine competency for cer- 
tification requires lawyers in most instances to 
subjectively judge one another’s ability. This, in 
itself, may lead to a suspicion that lawyers who 
have been accepted within a specialty are using 
their inside position to foreclose the entry of 
newcomers. 

Justice Overton concluded that by pro- 
viding alternative methods of qualification 
and certifying advanced degree holders, 


[T]he problems of protectionism are largely 
avoided because any lawyer who can 
demonstrate his competence in the field can be 
certified. The sole legitimate purpose of any 
specialization proposal is to ensure the tech- 
nical competence of lawyers certified in the 
specialty and to inform the public that their 
services are available. (Emphasis supplied) 

However, it is not apparent under the 
present plan that “any lawyer who can 
demonstrate his competence in the field 
will be certified.” In the case of trial 
attorneys, for example, a personal injury 
lawyer who had tried 15 cases, with per- 
haps indifferent results, would be certified, 
but a litigator who had successfully 
handled two or three very complex cases 
would have to get a waiver (assuming one 
were available) of the 15 trial requirement 
from a group of competitors with a 
financial interest in restricting the number 
of “certified” trial lawyers available to 
practice in the State of Florida. 

Further, it is questionable that certi- 
fication bears any relationship to “the sole 
legitimate goal” of “ensuring the technical 
competence of lawyers certified and to 
inform the public that their services are 
available.” First, as The Florida Bar dis- 


claimer indicates, it is impossible to ensure 
the technical competence of lawyers, 
whether certified or not. Second, certi- 
fication is unnecessary for specialist law- 
yers to inform the public that their services 
are available. In re RMJ, supra. 

Rather, the inescapable effect of Bar 
disclaimer and certification together is to 
mislead the public into believing that while 
certification may not ensure competence, 
anything less than certification is inade- 
quate per se, though there is no objective 
basis for that belief. 

The goal of increased competence will not be 
served by the certification of specialists. Indeed, 
the certification presumes the existence of a 
competence which can be illusory. Further, 
some of our clients will no doubt believe that a 
failure to obtain a certificate in a specialized 
field is a certificate of incompetence on our part. 


(Emphasis supplied) 37 THE ADVOCATE 249, 264 
(1979). 


side from this generally mislead- 

ing effect, the plan embodies 

serious internal inconsistencies. 
The examination for board certified trial 
attorneys lists questions in seven areas 
from which the examinee selects three. It is 
difficult to understand how such a certifi- 
cation process provides relevant informa- 
tion to a consumer of trial counsel services 
whose cause of action lies in the four areas 
not selected or an area of law not examined 
at all. More importantly a written exam 
does not test the courtroom competence of 
a trial lawyer. 


As to grandfathered certificate holders, 
the distinction perceived by the public is 
literally illusory. The inevitable result is to 
channel business from those not certified 
to those who are. 

The primary mechanism [promoting certifi- 
cation of accountants], however, was not quality 
or training but rather the need of consumers for 
certainty of criteria in areas in which certainty is 
not possible. The impossibility of certainty is 
true by definition in all matters of judgment, 
including the judgments made by a professional 
and the selection of a professional. But there is 
some feeling of certainty in having a “certified” 
public accountant. . . . Mindes, M. Lawyer 
Specialty Certification: The Monopoly Game, 
61 A.B.A. J. 42 (1975). 


We submit that Justice Overton’s 
concern about protectionism was correct 
but not sufficiently inclusive. Not merely 
the mechanism of qualification for certi- 
fication, but lawyer certification itself is 
inherently anticompetitive because it 
creates an “in group” of practitioners who 
have either met qualifications not 
demonstrably related to competence or 
have been grandfathered in and can thus 


charge higher rates to the public for their 
“certified” services. 

Other anticompetitive effects include 
time lag for effective entry into new fields 
and control over the number of new 
entrants (i.e., reducing output) by 
mechanisms for ever increasing 
requirements for certification.’ In his 
January 1971 article advocating certifica- 
tion, William H. Shields, then vice 
chairman of the Specialization Committee 
of The Florida Bar, could hardly have been 
more explicit: “In each of these geographic 
areas, a subdivision of the Inn [“Inns of 
Court,” i.e. certification board] would be 
organized to supervise and maintain 
control of the supply and demand of those 
certified members as they practiced.” 45 
FLA. B.J. 10, 13 (1971). (Emphasis 
supplied) 

Activities having this purpose or effect 
clearly implicate federal and state antitrust 
laws in light of Goldfarb v. Virginia State 
Bar, 421 U.S. 773 (1975). As the Court 
there stated, “[T]he fact that the State Bar 
is a state agency for some limited purpose 
does not create an antitrust shield that 
allows it to foster anticompetitive prac- 
tices for the benefit of its members.” 421 
U.S. at 791. 

These problems also attach, to a lesser 
extent, in Bar designation. It is not 
surprising that in practice both the public 
and attorneys avoid these strictures when 
they can. 

The rapidly increasing number of display ads 
in the Yellow Pages are almost entirely by law- 
yers who are not attempting to qualify for the 
designation program. Will members of the 
public be more likely to respond to the display 
ad than to the designation list? Rinaman, J., 
Lawyers in the Marketplace, President’s Page, 
56 FLA. B.J. 760 (1982). 

Also not surprising is the utter non- 
existence of the spate of specialist-related 
malpractice suits which one would expect 
if the Bar were correct that self-designation 
has a special capacity for misleading the 
public.2° At bottom, it is difficult to see 
why truthful self-designation is any more 
inherently misleading than holding oneself 
out as an “attorney at law.” Indeed, 
specialization can be viewed as “a self- 
imposed limitation and thus a narrower 
claim to competence than that of a general 
practitioner.” Mindes, supra at 46. 
(Emphasis supplied) 

One can only conclude that, regardless 
of motive, lawyer specialization certifica- 
tion is unnecessary, anticompetitive, and 
ineffective to attain the demonstrably 
impossible goal of ensuring competent 
professional judgment. As such, its 


anticompetitive risks far outweigh its 
purported benefits. 


One consequence of the regulation of legal 
specialization will be that other practitioners are 
barred from handling work coming within a 
regulated specialty. Proponents of regulation 
attempt to deal with this issue by proposing 
certification that would allow other lawyers to 
continue practicing in the specialized domain 
without being allowed to indicate the specialty 
to the public. There is substantial evidence, 
however, that this is a distinction that will not 
long describe reality. . .. The barring of lawyers 
not certified in the relevant specialty is a natural 
step. 61 A.B.A. J. 42, 46 (1975). 


While the rest 


of the country 
deregulates, 


the Bar should not be 


embarking on a program of over regula- 
tion. If, unlike the medical profession and 


daa 
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for complex reasons, lawyers can suc- 
cessfully specialize without additional tiers 
of licensing and related costs, this happy 
circumstance should be encouraged rather 
than disrupted by the Bar. 

Lawyer advertising has only been 
permitted since the Bates! case of 1977. It 
is too early to draw other than hypothetical 
conclusions as to its effects. Premature 
over regulation to solve hypothetical 
problems can only make the necessity for 
deregulating the Bar inevitable in the 
future and cause unnecessary interim 
damage to the profession and the public. 

Furthermore, if certification becomes 
established, it will provide the means for 
entities outside the Bar to make the 
decision whether and in what circum- 
stances to compel it. As the California ex- 
perience illustrates,?? certification could 
then mark the beginning of the end of the 
tradition of independence that is the hall- 
mark of our profession. 


This is not to argue against the honesty, good 
faith, character or intention of the proponents of 
certification. The point is that certification is a 
basic restructuring of relationships that leads 
individuals and groups to behave in ways that 
bring about other consequences than those for 
which it is advocated or adopted. That a change 
in structure often has these consequences should 
be a surprise to lawyers no more than to soci- 
ologists. Bu in this instance for most legal prac- 
titioners the deal is comparable to some land 
transactions between American settlers and the 
Indian tribes. The Indians thought they were 
granting concurrent hunting rights and later 
were surprised to find that they had sold title in 
fee simple.?? BJ 


' The requirements for both certification and 
designation are set out at 414 So.2d 490 (1982). 
It is interesting to note that at the time it adopted 
designation, the Bar was highly critical of 
certification. See, e.g., Hadlow, Earl, Florida 
Plan of Specialization is Workable, President's 
Page, 48 FLa. B.J. 151 (1974). (See also, 
Cassedy, Marshall, Specialization in the Law, 
Briefly Yours, 48 FLA. B.J. 141 (1974). 

Because of space limitations, this study 
largely addresses certification, the newly imple- 
mented and more restrictive plan. However, 
both plans represent unnecessary and 
misleading forms of centralized regulation. 

2See Morrison, Change likely for 
California’s pioneering specialty program, 3 
CAL. LawyeR 49, 50 (1983), describing 
resolution of Conference of Delegates to termin- 
ate certification program. 

337 THE ADVOCATE 249, 254 (1979). 

4“[T]he vast majority of states do not 
regulate specialties at all.” Many states are ques- 
tioning the relevance of specialty regulation in 
light of In Re RMJ, infra. Morrison, supra note 
2 at 50. See, also, 9 MAN. L.J. 287 (1979), 
describing the subjectivity and nonspecificity of 
Texas certification standards. 

5 The “voluntary” nature of the plan is in itself 
misleading given the economic pressure on 
attorneys to participate. 


6 See, generally, 414 So.2d 490 (1982). 
7Such plans have always been merely one— 
and the least attractive—of several alternatives 
for achieving lawyer access. See, e.g. 
Goodenough, J., Legal Specialization in lowa, 
14 IDAHO L.REV. 703, 718 (1978). 

*“[A]s professions go, the legal profession is 
particularly unusual. . . . First, it is organized by 
the distinct legal needs of clients rather than bya 
body of theory and knowledge. Second, since its 
members tend to be extensions of their clients, 
their values are often in conflict, much like those 
of their clients.” 69 A.B.A. J. 1101 (1983). In 
these ways the legal profession is distinctly 
different from the medical profession. 

9414 So.2d 490, 495 (1982). 

10414 So.2d 490, 493, 502. 

'' In a recent address to The Florida Bar Long 
Range Planning Committee, California Bar 
President Anthony Murray expressed concern 
that legislation requiring CLE would cost 
California lawyers $70 million annually. “Il am 
concerned with the tremendous cost of CLE 
that would have to be passed on to the public if it 
becomes mandatory,” he said, noting that some 
studies showed no correlation between manda- 
tory CLE and lawyer competence. Florida Bar 
News, July 15, 1983, p. 5. 


'2Gelhorn, W., The Abuse of Occupational 
Licensing, 44 U. OF CHLL.REV. 6, 25 (1976). 

345 B.J. 11, 17 (1971). 

'4(C]ertifying specialists under a grand- 
father clause is a fraud since experience certifies 
nothing as to competence.” Goodenough, supra 


note 7 at 711. 

'SConsider, for example, that a course 
entitled “Turning Stress Into Success” is 
approved for designation plan credit in “any one 
of the areas available for credit.” Florida Bar 
CLE Course Announcement Pamphlet. 

'6Gelhorn, supra note 12 at 24. “One of the 
virtues of the legal profession has always been 
the ability of the lawyer to be a self-educator....” 
Goodenough, supra note 7 at 709. See also, 
supra note I1. 

'7Goodenough, supra note 7 at 711. 

'8 A detailed analysis of the harmful effects of 
certification on law practice other than injury to 
competition is found in 61 VA. L.REv. 434 
(1975). See, also, Do We Need Trial Specialists? 
9 LITIGATION 3 (Fall 1982), for a critical 
discussion of the ABA Litigation Section’s 
“Uniform Standards for Certification of Trial 
Advocacy Specialists”: “Will trial certification 
foster the admirable goals of its advocates? 
Hardly. Far more danger than benefit awaits the 
certified trial bar. We believe the Uniform 
Standards will actually penalize the quality of 
advocacy.” 

19§5(a), 414 So.2d 490, 493. 

201t is readily observable that the main 
problems of attorney malpractice, such as 
failure to meet deadlines or failure to refer, are 
not addressed by certification. 

2! Bates v. State Bar of Arizona, 433 U.S. 350 
(1977). 

2237 THE ADVOCATE 249, 254. 

361 A.B.A. J. 42, 46 (1975). 


Postscript 

Inasmuch as the Bar could review our 
article in preparing its response, we have 
the following comment upon brief review 
of the Bar’s article. 


The Bar’s response would be more ac- 
curately entitled “Legal Specialization 
Regulation: Its Development in Florida,” 
because legal specialization and speciali- 
zation regulation programs are two sepa- 
rate issues. Our criticism is directed solely 
toward unnecessary regulation of speciali- 
zation, not the development of legal 
specialties. 


The response also misses the point by 
completely ignoring the U.S. Supreme 
court decision in Jn Re R.M.J. That case, 
decided four days before the Florida Certi- 
fication Plan was approved (January 25, 
1983), made the plan obsolete, notwith- 
standing whatever justification it may have 
had previously. Since specialists may now 
communicate the fact of their specialized 
practices to the public, no certification 
plan is necessary to enable them to do so. 

The response also continues to confuse 
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the laudable goals of specialized expertise 
and increased competence with certifica- 
tion, though there is no connection. As 
Barry M. Gallagher states in How To Hire 
a Lawyer—the Consumer's Guide to Good 
Counsel, 


[t]here are many, many lawyers who are in 
fact specialists. The true test of a specialist is not 
the meeting of formal requirements, but rather, 
the lawyer’s knowledge and expertise in a par- 
ticular field of law. Donot rely on some “proof” 
of formal certification or designation as a 
specialist, or some claim to such status by the 
lawyer. As suggested [earlier], determine toyour 
own satisfaction that the lawyer is truly a spe- 
cialist in the field of law to which your legal 
problem relates. [Emphasis supplied.] 
Gallagher, Barry M., How To Choose A 
Lawyer, at 34. 


Mr. Gallagher's categorical dismissal of 
the value of certification is compelling 
testimony in light of his membership in the 
State Bar of California, the state with the 
oldest certification program. 

What is needed now is a Bar poll to 
ascertain the present wishes of Florida 
lawyers with respect to certification given 
the recent Jn Re R.M.J. decision. That poll 
should be conducted as soon as practicable. 


—Bill L. Bryant and Richard Bellak 


Judicial Ethics 


Honorary Membership 
in Yacht Club 


This is in response to an inquiry stating 
that a yacht club gives “honorary mem- 
berships” to public officials in his county. 
The membership entitles an individual to 
use the yacht club facilities and to pay 
monthly for any food or drink consumed. 
The honorary member has no voting 
privileges. A regular voting membership in 
the club involves payment of a member- 
ship fee in the amount of $350 per year. The 
judge inquires whether he may accept an 
honorary membership. 

Of the seven members of the Committee 
on Standards of Conduct Governing 
Judges who responded to this inquiry, all 
were unanimous that you may not accept 
this membership. Despite the unanimity, 
the members agreed the inquiry raises 
several questions which ought to be 
answered. 

In Opinion 78/17 a city had a policy of 
only charging public officials one-half the 
yearly golf course membership fee re- 
quired for residents. Eight members 
responded to the judge’s inquiry. Two 
members found there was no prohibition 
to accepting this benefit, but stated it 
should be reported as a gift. Three of the 
members felt that because the interests of 
the city were likely to come before the 
judge in the immediate future, Canon 5 
proscribed acceptance of the reduced fee. 
The remaining three members stated the 
Canon clearly prohibited acceptance of the 
reduced fee. 

One of our members pointed out, 
however, the result in 78/17 might have 
been different were it not for the fear that 
the city would be a frequent litigant before 
the judge. The same member also raised 
the question of whether a judge could 
accept a membership if it was offered to 
him individually, as opposed to being 
offered to all judges. Canon SC(4)(c) 
provides as follows: 


A judge may accept any other gift, bequest, 
favor, or loan only if the donor is not a party or 
other person whose interests have recently come 
or may likely come before him, in the immedi- 
ate future, and, if its value exceeds $100, the 
judge reports it in the manner prescribed in 
Canon 6. 

In Opinion 74/9 we responded to an 
inquiry as to whether a waiver of a 
membership fee of an _ ascertainable 
amount should be reported as a gift. We 
answered in the affirmative, without any 
reference to the propriety of accepting the 
gift. 

There is no restriction ona judge accept- 
ing a gift, even a very valuable gift, so long 
as Canon 5C(4)(c) is complied with. Thus, 
a judge could accept a membership in the 
yacht club, or a yacht for that matter, so 
long as he complies with Canon 5C(4)(c) 
and the gift is offered to him only. 

It is a different story, however, when a// 
judges, or all public officials, are so 
favored. An individual gift to an individual 
judge is proper. There is impropriety when 
all judges in an area or ona court are given 
a free membership or any other gift. It 
really does not matter whether the donor is 
a city, a private club, or private individual. 
Friendship is not the motive for the gift in 
those cases. It is simply an attempt to curry 
favor with the court or other public 
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officials, or to garner the prestige of those 
offices. In the case of a yacht club or 
country club, the free memberships present 
the appearance that the donor has the ear 
of the public official. The gifts of member- 
ship convey the impression to the rest of 
the community that membership in the 
club presents the opportunity to hobnob 
with public officials and to bask in their 
favor. It is a dubious proposition that this 
is acceptable for the other branches of the 
government, and is simply not permitted 
the judiciary. It violates Canon 2B. 

The fact that the memberships are 
offered to all public officials in no wise 
dilutes the suggestion of impropriety. It is 
precisely the inclusion of every public 
official that is the attempt to curry favor or 
garner the prestige of the office. 


To be distinguished are the 
“memberships” offered state, county and 
municipal employees at various attrac- 
tions such as Disney World, Sea World, 
etc. These allow reduced entrance fees and 
discounts, etc. Inasmuch as these are avail- 
able to employees as well as officials, it 
cannot be said there is any attempt to 
garner the prestige of the office or to curry 
favor. The members did not see any 
impropriety in a judge accepting these 
benefits. 


Officer of Family Corporation 


In 1934 a judge’s father formed a cor- 
poration, which is still in business, and 
confined to one of the northern states. 
Always a private corporation, the business 
is restricted to members of the family, and 
there are presently approximately 60 
stockholders. 

‘The father died in 1960 and a brother 
took over the operation. The brother's 
death left the judge, his mother and sister 
as the only surviving members of the 
original family. The judge has been asked 
to serve on the board of directors, and the 


} 
E 
: 3 


question is whether he may do so. 

Six members of the Committee on 
Standards of Conduct Governing Judges 
responded. All were unanimous that this 
activity violates Canon SC(2), which 
provides a judge “should not serve as an 
officer, director, manager, advisor, or 
employee of any business.” 

It is not the function of the Committee 
on Standards to pass on the validity of the 
Canons of Ethics. The Committee has no 


power to amend the Canons. Nevertheless, 
the Committee has never been comfortable 
with this particular Canon. In Opinion 
77/1 we advised a judge it was necessary 
for him to resign his position as an officer 
of a family owned corporation (a hard- 
ware store) upon assuming duties as a 
county judge. We went on to say: 

Accordingly, while it would seem that your 


continued service as president of a family owned 
corporation ought to turn on whether such 
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activity creates.a type of conflict as set forth in 
Canon 5C(I), nevertheless, the language of 
Section 5C(2) is explicit in its proscription. 

Five of the responding members agreed 
the restrictions of Canon 5C(1) are more 
than adequate to assure that financial ac- 
tivities of a judge do not reflect adversely 
on his office. 

The Canons specifically provide a judge 
can engage in remunerative activity and 
manage investments so long as his activity 
does not reflect on his impartiality, inter- 
fere with his judicial duties, exploit his 
judicial position to gain a business advan- 
tage, or involve him in frequent transac- 
tions with lawyers or persons likely to 
appear before the court. He can be an 
author, farmer, rancher, rent office space 
in a building he owns, operate a hardware 
store or a restaurant, or play a banjo so 
long as he does not violate one of the 
specific standards of Canon 5C(1). 

Canon S5C(2) is a form of cannonical 
overkill. Canon S5C(2) prohibits certain 

forms of business activity as distinguished 
from specific kinds of conduct. It prohibits 
corporate activity, but does nothing to 
protect the judge’s impartiality, assure 
noninterference with his judicial duties, 
prevent him from exploiting his judicial 
position, or keep him from frequent trans- 
actions with lawyers or persons likely to 
appear before the court. 

As noted by Justice Alderman in /n Re 
Code of Judicial Conduct, case number 60- 
181, 409 So.2d 488, persons who held judi- 
cial office prior to September 30, 1973, are 
permitted to continue to act as officers, 
directors of family businesses. Justice 
Alderman could see no reason why all 
judges should not have the same privilege. 

None of the responding members were 
able to discern any way in which this 
Canon assures the good name of the judi- 
ciary or protects the people of the State of 
Florida in any way not done by other 
Canons of Ethics. Two of the members 
suggested this Canon in no way protects 
the public health, safety, morals or general 
welfare. 


As previously noted, the function of the 
Committee is simply to render advisory 
Opinions to inquiring judges as to the 
propriety of contemplated conduct. 
Speculation as to the constitutional validi- 
ty or necessity for certain canons is simply 
that. Regretfully we must advise the 
acceptance of the directorship violates 
Canon 5C(2). 

James T. Carlisle 
Chairman, Committee on Standards 
of Conduct Governing Judges. 
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Criminal Law 


End of the Single Transaction Rule 


The legislature mandates separate judgments and sentences for multiple crimes arising 


from one criminal episode. 


by Laurence A. Kaden 


In Albernaz v. United States, ' Justice 
Rehnquist, writing for a majority of the 
Supreme Court, recognized that the 
decisional iaw in the area of multiple judg- 
ments and sentences for crimes arising 
during the same criminal episode “is a 
veritable Sargasso Sea which could not fail 
to challenge the most intrepid judicial 
navigator.” 

While Albernaz and other recent deci- 
sions of the United States Supreme Court? 
have clarified the federal constitutional 
law in this area, the law in Florida is at best 
in a state of disarray. This article is written 
in an attempt to trace the history of the so- 
called “Single Transaction Rule” and to 
explain how the rule and the cases it 
spawned have finally been conclusively 
repudiated by an amendment to F.S. 
§775.021(4), which became law on June 23, 
1983.3 Section 775.021(4) now reads: 
Whoever, in the course of one criminal trans- 
action or episode, commits separate criminal of- 
fenses, upon conviction and adjudication of 
guilt, shall be sentenced separately for each 
criminal offense, and the sentencing judge may 
order the sentences to be served concurrently or 
consecutively. For the purposes of this 
subsection, offenses are separate if each offense 
requires proof of an element that the other does 
not, without regard to the accusatory pleading 
or the proof adduced at trial. 


History of Single Transaction 

The prohibition against imposing 
separate judgments and sentences for 
different crimes charged in multiple count 
informations originated in Simmons v. 
State,‘ in which the court vacated both a 
judgment and sentence for the offense of 
attempting to have carnal intercourse with 
an unmarried female under 18. That crime 
had been charged ina multiple count infor- 
mation also charging assault with intent to 
commit rape. The court predicated its de- 
cision on the fact that the second count was 
merely a different aspect of the same 
criminal transaction. Almost 12 years later, 
without mentioning Simmons, the court 


ruled in Steele v. Mayo’ that separate judg- 
ments and sentences were permissible for 
the offenses of breaking and entering with 
intent to commit grand larceny and lar- 
ceny, even though the offenses arose out of 
the same criminal transaction. This deci- 
sion was soon followed in Norwood v. 
Mayo,* which permitted separate sentences 
for the crimes of forgery and uttering even 
though the crimes were committed on the 
same instrument on the same date. 


Nearly 20 years later, in Cone v. State? 
the court, without reference to Steele v. 
Mayo or Norwood v. Mayo but citing in- 
stead to Simmons, held that separate sen- 
tences were not permissible for robbery 
and use of a firearm during the robbery be- 
cause those offenses were part of the same 
criminal act. Over the strong protest of the 
State of Florida, which argued on rehear- 
ing® that the court had judicially adopted 
the single transaction test which had pre- 
viously been repudiated in Steele v. Mayo, 
the court declined to alter its opinion al- 
though it considered the issue for nearly 10 
months. During that time, the legislature 
began to formulate legislation which would 
in effect repudiate what the court had done 
in Cone. 

However, before the legislature was able 
to change the law, the Florida Supreme 
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Court again altered course in Estevez v. 
State,’ by holding that the crimes of break- 
ing and entering a dwelling with intent to 
commit grand larceny and grand larceny 
were separate offenses and not facets of the 
same transaction and that separate sen- 
tences were appropriate. Ostensibly, Cone 
was not mentioned because it was dis- 
tinguishable since in Cone the court had 
ruled that robbery with a firearm and use 
of a firearm during the commission of a 
felony were facets of the same criminal 
transaction. 


Estevez was quickly tollowed by Jenkins 
v. Wainwright,'® which permitted separate 
consecutive sentences for the crimes of 
possession of cannabis and possession of a 
hallucinogenic drug. The court referred to 
its previous decision in Cone, as well as 
Foster v. State," but chose to follow its 
previous decisions of Steele v. Mayo, 
Norwood v. Mayo, and Estevez v. Staté. 
Separate sentences for breaking and enter- 
ing with intent to commit grand larceny, 
petit larceny, and possession of burglary 
tools were subsequently upheld in State v. 
Kirkland. 

During its next session, the legislature 
enacted legislation to undo the effect of 
Cone and its progeny, even though the 
court apparently had already judicially 
abolished the Single Transaction Rule in 
Estevez.'3 The result was Chapter 76-66, 
Laws of Florida, which added a new sub- 
section to F.S. §775.021.'4 It is significant 
that the original version of the amendment 
did not contain the words “excluding lesser 
included offenses” and that this phrase was 
added as an amendment during committee 
debate on the issue.'S The reason for the 
amendment was because members of the 
legislature were concerned that the new 
statute might be construed to allow impo- 
sition of separate consecutive sentences on 
defendants in violation of the double 
jeopardy clause of the fifth amendment of 
the United States Constitution. Of course, 


such concern was unwarranted because the 
legislature was without power to violate 
the constitution, but the amendment was 
added anyway. It seemed insignificant at 
the time, but it was to have a far reaching 
effect years later. 


Focus Shifts to Double Jeopardy 

By 1976, it was apparent that both the 
legislature and the court had conclusively 
repudiated the Single Transaction Rule. 
However, enterprising defense lawyers 
soon sought to obtain the same results 
under a different theory by arguing double 
jeopardy instead of single transactions. In 
State v. Pinder,’® the court ruled that 
double jeopardy (not the Single Trans- 
action Rule) barred separate sentences for 
murder predicated on a felony murder 
theory and the underlying felony. In order 
to do this, the court looked to the charging 
document and the evidence presented at 
trial. It is important to note that under this 
double jeopardy theory, the court vacated 
both the conviction and the sentence for 
the underlying felony. 

Similar arguments to those that were 
accepted in Pinder were being made all 


over the United States, and it was only a 
matter of time until the United States 
Supreme Court entered the picture. In 
Whalen v. United States,” the Court held 
that separate convictions and sentences for 
the offenses of rape and for a killing com- 
mitted in the course of the rape in the 
District of Columbia were not permissible 
because a D.C. statute prohibited multiple 
punishments for crimes arising out of the 
same transaction unless each offense 
required proof of a fact that the other did 
not.'8 The Court applied the rule first 
announced in Blockburger v. United 
States,'9 (hereinafter referred to as the 
Blockburger Test) to reach its result, but 
the Court noted that the test had not been 
applied to the charging document.?® 
Whalen was followed the next term by 
Albernaz v. United States, supra, in which 
separate sentences for conspiracy to 
import marijuana and conspiracy to 
distribute marijuana were upheld. The 
Court applied the Blockburger Test to 
support its judgment, but the Court noted 
that Blockburger was a rule of statutory 
construction which would give way in the 
face of clear legislative intent that separate 
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judgments and sentences were permissible 
even for the same conduct.?! 

After Albernaz, in State v. Hegstrom,”* 
the Supreme Court of Florida receded 
from Pinder, noting that Pinder had been 
criticized in Whalen by several of the 
justices, and concluded that whether 
separate judgments and sentences would 
be permissible for separate offenses arising 
out of the same criminal episode was 
dependent upon legislative intent. The 
court then looked to the once insignificant 
1976 amendment, which had become law 
only to repudiate the judicially created 
Single Transaction Rule, and concluded 
that “lesser included offenses” could not be 
separately punished. The court did not use 
the Blockburger Test to determine what 
was a lesser included offense, but instead 
looked at the charging document and the 
evidence adduced at trial to conclude that a 
separate sentence for the underlying felony 
could not be imposed along with a murder 
sentence, even though the conviction was 
allowed to stand.?3 

Thus, defendants now had achieved 
virtually the same result that had been 
possible in the old single transaction cases, 
and ironically they had received this bene- 
fit through the vehicle of a statute which 
had been amended solely to repudiate the 
Single Transaction Rule. Had the court 
been aware of the reason the phrase 
“excluding lesser included offenses” had 
been added to the 1976 amendment, it is 
doubtful that the results in Hegstrom 
would have been the same since the court 
had correctly determined that double 
jeopardy was not involved. 

However, the law still was not resolved. 
In Borges v. State,*4 the court found that 
the Single Transaction Rule had been 
repudiated by F.S. §775.021(4) and upheld 
separate judgments and sentences for the 
crimes of burglary while armed with a 
dangerous weapon, possession of burglary 
tools, possession of a firearm by a con- 
victed felon, and carrying a concealed 
firearm—the court significantly used the 
Blockburger Test to achieve this result. 

Borges was followed by State v. 
Carpenter, in which the court clearly 
stated that when the Blockburger Test was 
to be applied, “the courts look only to the 
statutory elements of each offense and not 
to the actual evidence to be presented at 
trial or the facts as alleged in a particular 
information.”¢ 

Thus, after Carpenter was decided, the 
law in Florida was clear that separate sen- 
tences for different offenses arising out of 
the same criminal transaction were per- 
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missible as long as double jeopardy was 
not involved. Double jeopardy was not 
involved if after applying the Blockburger 
Test by looking at the statutory elements, 
rather than the charging document or 
evidence adduced at trial, each offense 
required proof of a fact which the other did 
not. However, the Supreme Court of 
Florida then switched back toa Hegstrom- 
type analysis in Faison v. State,?7 which 
completely overlooked Borges and 
Carpenter, and relying upon Hegstrom 
prohibited a separate sentence for sexual 
battery which was used as the underlying 
assault in a first degree burglary. 

If the court had looked to the statutory 
elements, as it should have done under 
Borges and Carpenter, a different result 
would have been reached because it is 
possible to commit first degree burglary 
without committing an assault. See F.S. 
§810.02(2)(b). Faison was followed with 
State v. Gibson,*® which ignored Faison, 
although it had been rendered only one 
week earlier, and applied the Blockburger 
Test by looking only at the statutory 
elements as required by Borges and 
Carpenter.?® 
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The court then decided Smith v. State,*® 
which upheld separate judgments and 
sentences under F.S. §893.13(1)(a) and (e) 
for the crimes of sale of a controlled 
substance and possession of the same con- 
trolled substance. The court applied the 
Blockburger Test and relied upon Borges 
to conclude that it made no difference that 
the two offenses were Gefined in the same 
criminal statute. 

By this time, the United States Supreme 
Court had taken A/lbernaz one step 
further. In Missouri v. Hunter, supra, the 
Court reiterated that Blockburger was 
merely a rule of statutory construction 
which must yield to clear legislative intent 
to the contrary. The Court then upheld 
separate judgments and sentences for 
violations of two statutes which the 
Missouri Supreme Court had ruled con- 
stituted prohibitions against the same 
criminal conduct. The Supreme Court’s 
analysis focused on the fact that the 
Missouri Supreme Court had also found 
that the Missouri Legislature had 
authorized such separate judgments and 
sentences. 

The Supreme Court of Florida, while 
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purportedly relying upon Missouri v. 
Hunter, then decided Bell v. State, ina 
confusing analysis which never outlined 
the correct test to be applied. The court dis- 
cussed the Blockburger Test, an “alleged 
evidence test” which looked at the charging 
instrument, and “an actual or same evi- 
dence test” which looked to the evidence 
adduced at trial. All three tests had been 
used by the court at one time or another 
since the Single Transaction Rule had been 
formulated in Simmons. The court ap- 
parently overlooked how it had most 
recently applied the Blockburger Test in 
Carpenter, Borges, and Gibson, and 
reasoned that since the legislature had in- 
cluded the offenses of sale and possession 
within the trafficking statute, the legisla- 
ture must have intended that these offenses 
be included within the greater offense of 
trafficking. The court also apparently 
overlooked the fact that under the 
Blockburger Test, trafficking could be 
committed in a number of ways besides 
sale or possession, and it vacated the con- 
victions, as well as the sentences, for the of- 
fenses of sale and possession. The court’s 
conclusion about the legislature’s intent 
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reveals that the court was either unaware 
of or overlooked the fact that the legisla- 
ture does not control the placement of the 
laws in the official version of Florida 
Statutes.32 

Approximately one month later, the 
Supreme Court did not refer to Be// when it 
decided State v. Getz, 33 in which separate 
sentences were upheld for convictions of 
burglary, grand theft of a firearm, and petit 
theft of less than $100, even though the two 
theft offenses were defined in the same 
statute. The court relied upon Blockburger 
and legislative intent, but it failed to dis- 
tinguish the rationale that supported Bell. 
After Getz, in Hawkins v. State,34 the court 
returned to its Hegstrom analysis and va- 
cated only the sentence for the underlying 
felony which supported a felony murder 
conviction. It is significant that unlike Bell, 
only the sentence was vacated. 

Therefore, as the case law now stands, 
the only thing which is clear is that the 
situation is in total disarray and conflict. 
The court has repeatedly switched back 
and forth in the manner the Blockburger 
Test has been applied—in some cases it has 
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been strictly applied to the statutory 
elements, and in other cases it has inex- 
plicably been applied to either or both the 
charging document or proof adduced at 
trial. While it would appear that the 
correct analysis under Whalen and 
Albernaz is the line of cases applying 
Blockburger to the statutory elements of 
the various crimes, i.e., Borges, Carpenter, 
Gibson, and Getz, so many conflicting 
opinions have been written that it is now 
virtually impossible for the courts to be 
consistent or the district courts to apply the 
law without creating another “conflict.” 


Effect of Recent Amendment to 
F.S. §775.021(4) 

Since the Supreme Court of Florida is 
apparently not going to recede from the 
portion of Hegstrom in which it construed 
legislative intent contrary to what was ac- 
tually intended,>5 the only thing which can 
now be done is for the Supreme Court to 
wipe the slate clean and begin anew. In that 
regard, the recent amendment to Chapter 
775 should provide the impetus necessary 
to convince the Supreme Court of the legis- 
lature’s intent. 

The permissibility of separate sentences 


will depend upon the statutory elements of 
the various crimes as defined by the legis- 
lature. Offenses are separate if each offense 
requires proof of a fact that the other does 


not. Therefore, in a_ situation like 
Hegstrom, in which a defendant was 
charged with murder in violation of F.S. 
§782.04, and an underlying felony also 
listed in the murder statute, separate 
sentences would be permitted because 
murder is an offense which can be 
committed in either of two ways, i.e., pre- 
meditatedly or by the killing of someone 
during the commission of an enumerated 
felony. Under a Blockburger analysis, 
proof of the underlying felony is not 
necessary to obtain a first degree murder 
conviction.*¢ Similarly, the Supreme 
Court’s decision in Be// would be incorrect 
under such an analysis. This is because 
trafficking under F.S. §893.135 can be 
proved in a number of ways besides proof 
of sale or possession of the requisite 
amount of controlled substances. 


Conclusion 

The Single Transaction Rule has been 
both legislatively and judicially repudiated 
in Florida, and separate judgments and 
sentences for crimes arising out of the same 
criminal episode are not barred by either 
the Florida Constitution’’ or the United 
States Constitution. It remains to be seen 
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how the Supreme Court of Florida will 
construe the recent amendment to Chapter 
775, but it is highly probable that the court 
will apply the Blockburger Test 
consistently with the rationale of Borges, 
Carpenter, and Gibson to preclude future 
decisions like Hegstrom and Bell. 

While Justice Rehnquist was certainly 
accurate in A/bernaz about the confusion 
rampant in this area of the law, in Florida, 
legislative intent is now clear. Prosecutors, 
defense lawyers, and judges should now be 
able to avoid the problems of not knowing 
what offenses should be charged, and upon 
confiction what sentences are valid. It is 
hoped that the Supreme Court of Florida 
will no longer entertain a myriad of 
theories and arguments and that the 
analysis of the issue will focus on the 
Blockburger Test as the legislature has 
directed. Only then will consistency be 
achieved. BJ 


1450 U.S. 333, 343, 101 S.Ct. 1137, 67 
L.Ed.2d 275, 284 (1981). 

2 See, e.g., Missouri v. Hunter, __ U.S. __, 
103 S.Ct. 673, 74 L.Ed.2d 535 (1983). 

3Fla. Laws Ch. 83-156. 

410 So.2d 436, 439 (Fla. 1942). 

572 So.2d 386 (Fla. 1954). 

674 So.2d 370, 371 (Fla. 1954). 

7285 So.2d 12, 13 (Fla. 1973). 

The rehearing petition predicted the 
confusion and injustice which would be certain 
to result from allowing, in effect, free crimes as 
long as the crimes occurred during a single 
criminal episode. It almost goes without saying 
that time has proved this prediction to be true. 

9313 So.2d 692 (Fla. 1975). The lower court 
in Estevez had followed Steele v. Mayo and 
pointed out that the other line of cases appeared 
to be in conflict. Those cases had relied upon 
Cone. See, e.g., Davis v. State, 277 So.2d 300, 
305 (Fla. 2nd DCA 1973). 

10322 So.2d 477 (Fla. 1975). 

11286 So.2d 549 (Fla. 1973). 

!12322 So.2d 480 (Fla. 1975). 

'3 But see, Johnson v. State, 366 So.2d 418 
(Fla. 1978). 

44(4) Whoever, in the course of one criminal 
transaction or episode, commits an act or acts 
constituting a violation of two or more criminal 
statutes, upon conviction and adjudication of 
guilt, shall be sentenced separately for each 
criminal offense, excluding lesser included 
offenses during said criminal episode, and the 
sentencing judge may order the sentence to be 
served concurrently or consecutively. 

'S During discussion of House Bill 115 before 
the Criminal Justice Subcommittee on 
November 30, 1981, it was revealed that the 
phrase “excluding lesser included offenses” was 
added by the Senate in 1975 in response to 
Senator Pettigrew’s concerns that it might 
appear that the legislature was trying to legislate 
around double jeopardy. Although the 1975 bill 
did not become law, the staff analysis to Senate 
Bill 7 which became law in 1976 as Chapter 76- 
66, indicates it was the same bill. The tape of the 
November 30, 1981, meeting also reveals that 
Representative Lehtinen specifically noted that 


4 
er. 
4 a 


the bill did not purport to violate double 
jeopardy, but that “it provides as much 
authority as constitutionally permissible to 
impose two separate sentences.” It was Senate 
Bill 402, the Senate’s version of House Bill 115, 
which became law this year as Chapter 83-156. 
See n. 3, infra. 

16375 So.2d 836 (Fla. 1979). 

17445 U.S. 684, 100 S.Ct. 1432, 63 L.Ed.2d 
715 (1980). 

Id. at 445 U.S. 691, 63 L.Ed.2d 723, 
discussing §23-112, D.C. Code (1973). 

19284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 
(1932). Under the Blockburger rule of statutory 
construction, “[t}he applicable rule is that where 
the same act or transaction constitutes a 
violation of two distinct statutory provisions, 
the test to be applied to determine whether there 
are two offenses or only one, is whether each 
provision requires proof of a fact which the 
other does not.” /d. at 284 U.S. 304. 

20 Whalen at 445 U.S. 685, n. 8, 100 S.Ct. 1432, 
1439, n. 8, 63 L.Ed.2d 723. 

21 Jd. at 450 U.S. 340, 67 L.Ed.2d 282. 

22401 So.2d 1343 (Fla. 1981). 

23 Hegstrom was criticized by Judge Cowart in 
his separate opinion in Bell v. State, 411 So.2d 
319, 321 (Fla. Sth D.C.A. 1982). Judge Cowart 
correctly pointed out that if the Supreme Court 
of Florida were correct in its conclusion that 
double jeopardy under Blockburger allowed 
separate judgments for murder and an under- 
lying felony, then the felony could never be a 
lesser included offense under Blockburger. The 
key to the puzzle, of course, lies with what 
analysis is utilized to define a “lesser included 
offense.” The legislature has now provided this 
key in the form of the new amendment to FLA. 
StaT. §775.021(4), which directs that the 
Blockburger Test is to be applied to the 
statutory elements of the crimes rather than to 
the accusatory pleading or proof adduced at 
trial. See the staff analysis to Senate Bill 402. 

24415 So.2d 1265 (Fla. 1982). 

25417 So.2d 986 (Fla. 1982). 

26 Jd. at 417 So.2d 988 (emphasis added). 

27426 So.2d 963 (Fla. 1963). 

So.2d 8 FLW 76 (Fla. 1983). 

29This case is still on rehearing filed by the 
state because of a dispute over whether robbery 
with a firearm in violation of FLA. STAT. 
§812.13(1) and (2)(a), requires that the firearm 
be “displayed,” in violation of FLA. STAT. 
§790.07(2). 

30430 So.2d 448 (Fla. 1983). 

31___ §o.2d —_, 8 FLW 199 (Fla. 1983). 

32, See FLA. STAT. §11.242(5), which charges 
the Division of Statutory Revision with the re- 
sponsibility of relocating, consolidating, 
renumbering, correcting, etc., the various acts 
passed by the legislature before the acts are 
officially codified in the Florida Statutes. See, 
e.g., Fla. Laws Ch. 81-53, in which §1 was 
officially codified in FLA. STAT. §817.563 and §2 
in FLA. STAT. §831.31, although both sections 
referred to counterfeit or fraudulent sales of 
controlled substances. Thus, there simply was 
no way that the legislature could have been 
certain that the various sections of the traffick- 
ing statute discussed in Bell would ultimately 
become part of one statute, and it was improper 
to base legislative intent on where a subsection 
was located by the Division of Statutory 
Revision. See, e.g., Smith v. State, n. 29, infra; 
State v. Getz, n. 32, infra. 


33___So.2d___, FLW 233 (Fla. 1983). 
34__So.2d___, 8 FLW 245, 246 (Fla. 1983). 
35 Hegstrom can also be criticized because 
legislative intent was not construed in a manner 
to give full effect to the statute. See Schultz v. 
State, 361 So.2d 416(Fla. 1976). While the court 
recognized in Bell, at 8 FLW 200, that 
defendants could be detrimentally effected by a 
conviction without a sentence, it is obvious that 
a longer period of incarceration would affect 
defendants more. See, e.g., Weaver v. Graham, 
450 U.S. 24, 101 S.Ct. 960, 67 L.Ed.2d 17(1981). 
©The Florida Supreme Court recently 


specifically noted in another death penalty case, 
Lightborne v. State, __ So.2d __, 8 FLW 375- 
376 (Fla. 1983), that first degree murder is a 
crime which can be committed in either of two 
ways, i.e., by premeditation or by felony 
murder. 

37In State v. Cantrell, 417 So.2d 260 (Fla. 
1982), the court held that Florida’s double 
jeopardy provision, FLA. Const. Art. 1, §9, 
would be construed in the same manner the 
United States Supreme Court construed the 
fifth amendment to the United States 
Constitution in A/bernaz v. United States. 
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CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 


Name Reservations 


Same Day If Ordered Before 2 P.M. 


Same Day If Ordered Before 2 P.M. 


Quick File” 


We File Your Articles of Incorporation 


Quick Corp.” 


Same Day Filing of Articles of Incorporation 
We Complete & File Articles of Incorporation 


FILING SERVICES 


Certificates of Good Standing 


All Material & Services Are Same Day — No Excuses. 


1-800-432-3028 


Announces Great New Services 
From The Service Company 


$13.00+ Tx 


$13.00+ Tx 


$8.00 - $12.00 


$15.00+ Costs 


C.0.D. ONLY Calli For Details 


Corporate Kits 


Black Jewel 
Profit Non Profit P.A. 
31.00 38.00 35.00 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE 
PADDED gold silk-screened three ringe binder and slip box, printed 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK 
SHEETS, POCKET SEAL (pocket seal fits in kit) 20 lithographed 
imprinted & numbered stock certificates on parchtext. Footnoted & 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC 
ELECTION FOR SECTION 248, & INDEMNIFICATION PLAN, writ- 
ten statement to organize corporation in lieu of minutes and by- 
laws printed typewriter print and spacing to match your insertions, 
also these extra bonus items: two memo pads with each kit, federal 
application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemployment status 
authorization schedule for Election 248. 


Bonds 
Stock Certificates 


Rubber Stamps 
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Seals 


That's Class. . . 
Personal Library 


Embosser 


Additional stock 
centers are available 
* ~~ for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8" diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 


should be without one. That's Class!!! 
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Join Us at the Fourth Annual 
Midyear Meeting! 


January 25-28, 1984 
Orlando Marriott Inn 


From the President: 

The 1984 Midyear Meeting promises to 
offer each registrant an opportunity to attend 
thirteen quality continuing legal education 
courses at a nominal cost. 

Through use of a daily registration fee, a 
registrant can move from one seminar to 
another and receive all written course 
materials offered ina given day for only $70. 
Coupled with the low hotel rates negotiated 
with the Orlando Marriott Inn, the 1984 
Midyear Meeting becomes an opportunity 
to sharpen your legal skills in multiple areas 
with a minimal amount of time and expense. 

Come join your friends in the Bar on this 
occasion. Take advantage of the hard work 
put forth by the Midyear Meeting 
Committee, the participating sections and 
committees, and The Florida Bar staff. 


William O. E. Henry 
President 


Henry 


Excellence in legal education will char- 
acterize the 1984 Midyear Meeting. Thir- 
teen continuing legal education will be 
offered over the three-day period, and fora 
single registration fee of $70, each attendee 


General Information 


will be able to enjoy as many or as few of the 
seminars as he or she wishes. 

Since the Midyear Meeting is being held 
in a central location in Orlando and the 
Marriott Hotel is offering lower cost rooms 


to The Florida Bar registrants. you should 
plan to stay overnight and attend more than 
one seminar. Not only can you take advan- 
tage of the three days of quality seminars but 
also you can enjoy the social functions 
planned such as the open reception on 
Thursday evening and the All Member Lunch- 
eon on Friday with guest speaker Bill 
Monroe of NBC’s “Meet the Press.” 

We estimate that approximately 800 per- 
sons will be in attendance at the 1984 
Midyear Meeting. It will be an exceptional 
conference due in large part to the efforts of 
the Midyear Meeting Committee members. 
The Florida Bar staff, and the section and 
committee heads who have worked so hard 
to plan these excellent continuing legal educa- 
ion seminars for you. 

We look forward to seeing you January 
25-28 in Orlando at the 1984 Midyear 
Meeting. 

Patricia C. Fawsett 

Chairman, Midyear Meeting Committee 


The Fourth Annual Midyear Meeting will be held January 25-28, 1984, at the Orlando 
Marriott Inn on International Drive. This meeting has been designed to offer you an 
opportunity for education. Nightly activities have not beer planned in order that you may 
enjoy the local restaurants and night life. 

The Midyear Meeting Committee and participating sections and committees invite you 
to join them at the ALL MEMBER RECEPTION on Thursday, January 26, from 5:30 
p.m. to 6:30 p.m. 

You will not want to miss the ALL MEMBER LUNCHEON on Friday, January 27, 
beginning at 12:15 p.m. until 1:45 p.m. The Midyear Meeting Committee is pleased to 
present Bill Monroe as the guest speaker. Bill Monroe is the anchorman and executive 
producer of the award-winning news program Meet the Press. He is a former on-air 
interviewer and Washington editor for the Today show. His journalism career began in 
his native home of New Orleans where he was an associate editor for the New Orleans 
Item and news director for WDSU-TV. 

For payment of the daily registration fee of only $70, you are entitled to attend any of 
the six seminars offered on Thursday. Additionally, a $70 daily registration fee entitles 
you to attend any of the six seminars offered on Friday. Remember, when you pay the 
daily registration fee, you are entitled to attend as few or as many seminars or any portion 
of the seminars offered on the day for which you paid the fee. You also will receive the 


materials for all of the seminars offered on the day for which you paid the registration fee. 

While you are participating in the seminars and meetings taking place during the 
Midyear Meeting, you will also want to visit the exhibit booths near the registration area. 
Many fine vendors will be exhibiting materials and services of interest to the practicing 
attorney. 

The Midyear Meeting Committee would like to invite you to attend the Kick-off 
Continental Breakfast on Thursday, January 26, at 8:15 a.m. Coffee and danish will be 
available while you wait for your seminars or meetings to begin. A brief welcome message 
and overview of the seminars to be presented during the Midyear Meeting will be given by 
President William O. E. Henry and Patricia Fawsett, Chairperson of the Midyear 
Meeting Committee. Plan to start the day off right by attending the Kick-off. 

The following pages outline in more specific detail the activities offered by the 
participating sections, committees and other organizations. Join us at the 1984 Midyear 
Meeting! 

Use the registration form included in this material to make your hotel reservations. 
Remember to make your hotel reservations by December 23, 1983. Reservations received 
after that date will be subject to availability. As a reminder, it will be difficult to obtain a 
hotel room.at the Orlando Marriott if you miss the December 23 deadline. Make your 
reservations now! 


@ Make your 


December 23 


seminars 


SAVE THIS SECTION! 

This special section is your Midye. 
Meeting registration information. You 
will not receive another mailing. Use the 
information contained in this section to: 
hotel reservation by 


© Register for the outstanding 
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Midyear Meeting Schedule 


Wednesday, January 25 


4:00 p.m. - 7:00 p.m. 
9:00 a.m. - 4:00 p.m. 
2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
5:00 p.m. - 8:00 p.m. 


Midyear Meeting Registration & Exhibits 
Grievance-UPL Institute 

FLPLSC Board of Directors Meeting 

Judicial Nominating Procedures Committee Meeting 


Mock Trial Participants Orientation Meeting 


Thursday, January 26 


7:30 a.m. - 6:00 p.m. 
8:00 a.m. - 9:00 p.m. 
8:30 a.m. - 1:30 p.m. 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 1:00 p.m. 
10:00 a.m. - 12:00 noon 
11:00 a.m. - 12:00 noon 

1:00 p.m. - 3:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 


Midyear Meeting Registration & Exhibits 
Health Law Committee Meeting and Breakfast 


Attorney’s Fees: How to Get ‘Em and How to Collect ‘Em 
Seminar sponsored by General Practice Section 


Chester Bedell Memorial Mock Trial Competition sponsored 
by Trial. Lawyers Section 


Corrections Committee Meeting 
Delivery of Legal Services Committee Meeting, YLS 


Domestic Relations-Bankruptcy, An Interdisciplinary 
Forum sponsored by Family Law Section 


Guardianship Law Committee Meeting, Real Property 
Section 


Health Law Seminar sponsored by Health Law Committee 


Legal Assistants Seminar sponsored by Economics and 
Management of Law Practice Section 


Legislative Update Committee Meeting, Real Property 
Section 


Delivery of Legal Services Committee Meeting 
Agricultural Law Committee Meeting 
Education Committee Meeting, Corporation Section 


Uniform Title Standards Committee Meeting, Real Property 
Section 


Antitrust Committee Meeting, Corporation Section 


Banking & Credit Regulation & UCC Joint Meeting, 
Corporation Section 


Bankruptcy & Creditors Rights Committee Meeting, 
Corporation Section 


Bankruptcy Committee Meeting, Family Law Section 


Chester Bedell Memorial Mock Trial Competition sponsored 
by Trial Lawyers Section 


Commercial Litigation Committee Meeting, Corporation 
Section 


Communications Law Seminar 
cations Law Committee 


p ed by the C 

Corporate Counsel Committee Meeting, Corporation 
Section 

Corporations Committee Meeting, Corporation Section 


Economics & Management of Law Practice Section 
Exhibition & Exchange 


Family Law Section Committee Meetings 


International Business Committee Meeting, Corporation 
Section 


Legislation Committee Meeting, Corporation Section 


2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
4:00 p.m. - 6:00 p.m. 
5:30 p.m. - 6:30 p.m. 


Liaison with Real Estate Brokers Committee Meeting, Real 
Property Section 


Mortgage Law Committee Meeting, Real Property Section 
Probate Law Committee Meeting, Real Property Section 
Section Chairmen Meeting 

Securities Committee Meeting, Corporation Section 
Travel Programs Committee Meeting 

Job Fair Advance Registration 

ALL MEMBER RECEPTION 


Friday, January 27 


7:30 a.m. - 5:30 p.m. 
7:30.a.m. - 6:00 p.m. 


8:00 a.m. - 11:00 a.m. 


8:00 a.m. - 11:00 a.m. 
8:20 a.m. - 12:00 noon 


8:30 a.m. - 1:00 p.m. 


9:00 a.m. - 9:50 a.m. 


9:00 a.m. - 11:00 a.m. 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 p.m. 
9:00 a.m. - 4:00 p.m. 
9:00 a.m. - 5:00 p.m. 


9:00 a.m. - 5:00 p.m. 
10:00 a.m. - 10:50 a.m. 
10:00 a.m. - 12:00 noon 


10:00 a.m. - 5:00 p.m. 


12:15 p.m. - 1:45 p.m. 
2:00 p.m. - 4:00 p.m. 
2:00 p.m. - 5:00 p.m. 

2:00 p.m. - 5:00 p.m. 


Young Lawyers Section Job Fair Registration 
Midyear Meeting Registration & Exhibits 


Law Office Economics Committee Meeting, Real Property 
Section 


Public Relations Committee Meeting, Real Property Section 


How to Prosecute and Defend 42 U.S.C. §1983 Zoning and 
Land Use Actions Seminar sponsored by Environmental 
& Land Use Law Section 


Will & Trust Drafting Seminar sponsored by Real Property, 
Probate & Trust Law Section 


Choice of Entity for Real Estate Purchase Seminar sponsored 
by Tax Section 


Florida Council of Bar Association Presidents Town Hall 
Meeting 


Chester Bedell Memorial Mock Trial Competition Final 
Round sponsored by Trial Lawyers Section 


Criminal Law Section Committee Meetings 
Criminal Procedure Rules Committee Meeting 


Economics & Management of Law Practice Section 
Executive Council Meeting 

General Practice Section Executive Council Meeting 

Local Government Law Section Executive Council Meeting 

Tax Section Divisional Meetings 

Family Law Section Executive Council Meeting 


Probate and Guardianship Rules Committee Meeting, Real 
Property Section 


Trial Practice - An Overview Seminar sponsored by Trial 
Lawyers Section 


Tax Techniques for the Condominium Developer Seminar 
sponsored by Tax Section 


Administrative Law Section Executive Council Meeting 
The Florida Bar Foundation Board of Directors Meeting 
ALL MEMBER LUNCHEON 

Florida Association for Women Lawyers Board Meeting 
Administrative Law Section Seminar 


Aviation Law Committee Meeting 


2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 


2:00 p.m. - 5:00 p.m. 
2:00 p.m. - 5:00 p.m. 
4:00 p.m. - 6:00 p.m. 


5:30 p.m. - 6:30 p.m. 


5:30 p.m. - 6:30 p.m. 
5:30 p.m. - 6:30 p.m. 
5:30 p.m. - 6:30 p.m. 


Chester Bedell Memorial Mock Trial Competition Final 
Round s &ponsored by Trial Lawyers Section 


Computer Law Committee Meeting 


Corporation, Banking & Business Law Section Executive 
Council Meeting 


Criminal Law Section Executive Council Meeting 


Environmental & Land Use Law Section Executive Council 
Meeting 


International Law Section Executive Council Meeting 


Judicial Selection, Administration & Tenure Committee 
Meeting 


Military Law Committee Meeting 
Professional Stress Committee Meeting 


Real Property, Probate & Trust Law Section Executive 
Council Meeting 


Tax Section Executive Council Meeting 
Trial Lawyers Section Executive Council Meeting 
Florida Association for Women Lawyers General Meeting 


Administrative Law and Environmental & Land Use Law 
Sections Joint Reception 


Corporation, Banking & Business Law Section Reception 
Criminal Law Section Reception 


Family Law Section Reception 


Administrative Law Section 
Friday, January 27 


10:00 a.m. - 12:00 noon 


2:00 p.m. - 5:00 p.m. 


5:30 p.m. - 6:30 p.m. 


EXECUTIVE COUNCIL MEETING 


Administrative Law Seminar 


The Administrative Law Section will present a seminar ona 
topic of interest to attorneys practicing administrative law. 
Please watch future issues of The Florida Bar News for 
details. 


Reception jointly with Environmental and Land Use Law 
Section 


Communications Law Committee 
Thursday, January 26 


2:00 p.m. - 5:00 p.m. 


Communications Law Seminar 


The Legality of Earth Stations for Private and Commercial 
Use — Terry S. Bienstock 


Antitrust Issues in Cable Television Franchises — Howard 
M. Bernstein 
Panel Discussion on Developments in C ations 


Law — Donald L. Crosby, Chairman 

Panelists: Philip C. Campbell, Jr. 
Terry S. Bienstock 

Howard M. Bernstein 


5:30 p.m. - 6:30 p.m. 
5:30 p.m. - 6:30 p.m. 
6:00 p.m. - 7:30 p.m. 


Job Fair Reception 
Trial Lawyers Section Reception 


Florida Association for Women Lawyers Reception 


Saturday, January 28 


7:30 a.m. - 12:00 noon 
7:30 a.m. - 5:30 p.m. 
9:00 a.m. - 10:30 a.m. 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 


9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 noon 
9:00 a.m. - 12:00 noon 


10:30 a.m. - 12:00 noon 


Schedule of Section, Committee and 
Group Activities 


Midyear Meeting Registration & Exhibits 

Job Fair Registration 

New Business Seminar Committee Meeting, YLS 

Contemporary Legal Problems for the Military Attorney 
and Civilian Attorney Representing Military Personnel 
and Their Defendants Seminar sponsored by Military 
Law Committee 


Convention Committee Meeting, YLS 


Corporation, Banking & Business Law Section Executive 
Council Meeting i 


Corporations Committee Meeting, Corporation Section 
Journal/ News Editorial Board Meeting 
Judicial Evaluation Committee Meeting 


Economics and Compensation Committee Meeting, YLS 


Corporation, Banking & Business 


Law Section 


Thursday, January 26, Friday, January 27, and 
Saturday, January 28 


Thursday, January 26 
11:00 a.m. - 12:00 noon 


2:00 p.m. - 5:00 p.m. 


Friday, January 27 
2:00 p.m. - 5:00 p.m. 
5:30 p.m. - 6:30 p.m. 


Education Committee Meeting 
COMMITTEE MEETINGS 
© Antitrust Committee 


© Banking & Credit Regulation Committee/jointly with 
UCC Committee 


Bankruptcy & Creditors Rights Committee 


Commercial Litigation Committee 


Corporate Counsel Committee 


Corporations Committee 


International Business Committee 


Legislation Committee 


Securities Committee 


EXECUTIVE COUNCIL MEETING 


Reception 


i 


Saturday, January 28 
9:00 a.m. - 12:00 noon EXECUTIVE COUNCIL MEETING 


9:00 a.m.-12:00noon Corporation Committee Meeting 


Criminal Law Section 
Friday, January 27 
9:00 a.m. - 12:00 noon COMMITTEE MEETINGS 
9:00 a.m. - 12:00 noon Criminal Procedure Rules Committee Meeting 


2:00 p.m. - 5:00 p.m. EXECUTIVE COUNCIL MEETING 
5:30 p.m. - 6:30 p.m. Reception 


Economics & Management of Law Practice 
Section 
Thursday, January 26, and Friday, January 27 
Thursday, January 26 

9:00 a.m.-12:00noon Legal Assistants Seminar 


The Economics and Management of Law Practice Section 
will sponsor a seminar on a topic of interest to legal 
assistants and attorneys. Watch future issues of The Florida 
Bar News for more information. 


2:00 p.m. - 5:00 p.m. Economics and Management of Law Practice 
Seminar 


EXHIBITION AND EXCHANGE 


The Economics and Management of Law Practice Section 
continues its series of EXHIBITIONS and EXCHANGES. 

The 1984 Midyear Meeting Exhibition and Exchange will be 
geared to the small law firm with under ten attorneys. 

Available for your individual consultation will be experts in 
six different fields which can provide you with detailed 
information and advice on how to handle projects or 

problems within your office. 


Do you want to know: 


How to prepare a firm brochure? 


How to acquire your first computer? 


How to plan for your next office? 


How to administrate your law firm? 


How to introduce paralegals to your existing operation? 


How to improve your cash flow? 


Available for your consultation in answering these 
questions will be accountants, experienced paralegals, legal 
administrators, interior designers, computer experts and 
public relations specialists. This is a unique opportunity to 
get expert and timely advice on your particular problems. 
The seminar is structured so that you may come in and 
discuss your problems with those people who work with 
them ona daily basis. You may attend just one or all of these 
informative segments. 


Friday, January 27 
9:00 a.m. - 12:00 noon EXECUTIVE COUNCIL MEETING 


Environmental and Land Use Law Section 
Friday, January 27 


8:20 a.m. - 12:00 noon 


8:20-8:30 


8:30-9:15 


9:15-10:00 


10:00-10:15 
10: 15-11:00 


11:00-11:30 


11:30-12:00 


2:00 p.m. - 5:00 p.m. 
5:30 p.m. - 6:30 p.m. 


How to Prosecute and Defend 42 U.S.C. 
§1983 Zoning and Land Use Actions Seminar 


Introduction and Opening Remarks — Paul R. Gougelman 
II, Orlando 


Presentation of a list of treatises and research sources 
that the practitioner may rely on. 


Liability of Local Governments and Officials —Stanley B. 
Price, Miami 


Explanation of questions such as who is liable for land use 
and zoning decision-making, why they are liable, and the 
liability of local governmental entities for deprivation of a 
landowner or developer’s property rights. 


Prosecution of Section 1983 Zoning and Land Use Actions 
— Alan Gold, Miami 


Presentation of copies of pleadings, motions to dismiss 
and other documents to demonstrate the do’s and don'ts 
of document drafting. Presentation will also include 
personal experiences in suing or defending local govern- 
mental entities for zoning and land use decisions. 


Break 


Defense of Section 1983 Zoning and Land Use Action — 
C. Allen Watts, DeLand and Daytona Beach 


Similar to the previous topic, this presentation will 
involve documents and experiences for the defense of 
Section 1983 actions. 

Case Law Update — Stanley B. Price, Miami 


This presentation will cover the latest case law in the area 
of land use law and Section 1983 actions. 


Post-Trial Problems — Attorneys Fees and Appeals — 
C. Allen Watts, DeLand and Daytona Beach 


An examination of the do’s and don'ts in seeking 
attetneys fees or in prosecuting an appeal of the trial court 
decision. 


DESIGNATION CREDIT AVAILABLE: 


Administrative & Governmental Law ........... 4 hours 


Any combination of the above may be used providing the 
total does not equal more than four (4) hours. 


Civil Trial Certification Credit ..........0s0s006 2 hours 
EXECUTIVE COUNCIL MEETING 


Reception jointly with Administrative Law Section 


Family Law Section 
Thursday, January 26, and Friday, January 27 


Thursday, January 26 


9:00 a.m. - 12:00 noon 


Domestic Relations - Bankruptcy 
An Interdisciplinary Forum Seminar 


This seminar will explore the problems and concerns of the 
domestic relations practitioner and bankruptcy practitioner 
as they relate to the representation of clients involved in both 
domestic relations and bankruptcy matters, either 
simultaneously, or bankruptcy following divorce. The panel 


: 


will explore and make suggestions about the methods that 10:30-10:45 Break 

attorneys can use to protect their clients whether the clients 

are debtors, ex-spouses, or soon-to-be ex-spouses of debtors 10:45-11:30 Chapter 61 — Fee Awards 
in bankruptcy matters. 


11:30-12:45. The Judge’s View — Attorney’s Fees 
The Panel: Robert L. Roth, Miami 
Cynthia L. Green, Miami 12:45-1:30 Now, Can You Collect? 
The Honorable Thomas C. Britton, 
Chief U.S. Bankruptcy Judge, DESIGNATION CREDIT AVAILABLE: 
Southern District of Florida, Miami : 
‘ Any combination of the above may be used providing the 
AV total does not equal more than five (5) hours. 
Marital & Family 3 hours Friday, January 27 


eae iyi 9:00 a.m. - 12:00 noon EXECUTIVE COUNCIL MEETING 
Any combination of the above may be used providing the 


total does not exceed three (3) hours. 


2:00 p.m. - 5:00 p.m. COMMITTEE MEETINGS 


© Bankruptcy Committee Meeting 


Grievance-UPL Institute 
Wednesday, January 25 


Friday, January 27 


9:00 a.m. - 4:00 p.m. EXECUTIVE COUNCIL MEETING 
9:00a.m.-4:00p.m.  Grievance-UPL Institute 
9-10:30 Joint General Session 
Florida Association for Women Lawyers Those attorneys and lay persons who volunteer their time to 
*) serve on the 57 circuit grievance committees and the 26 
Friday, January 27 unauthorized practice of law committees will be welcomed 
by Bar presigent, William O. E. Henry, Bill Trickel, 
2:00 p.m. - 4:00 p.m. Board Meeting Chairman of this year’s Grievance Institute and Jim Hahn, 
Chairman of the UPL Institute. Chief Justice James E. 
4:00 p.m. - 6:00 p.m. General Meeting Alderman also will address the joint Institute. 
Views from the Bench 
Moderator: Kay McGucken, Tampa 10:30-12:00 General Session for Grievance Committees 
Among the topics to be discussed by attendees will be discipti- 
Panelists — Two of the four judges appearing on the panel nary functions and trends, advertising and solicitation prob- 
are: lems, public members’ views of the disciplinary system, trust 


accounting compliance, resources to be used in processing 
committee investigations, and answers to questions 
encountered in processing cases. One highlight of this 
portion of the Institute will be the taping of a model 
grievance hearing using a mock grievance committee and 
branch staff counsel. 


The Honorable Parker Lee McDonald, 
Justice, Florida Supreme Court 


The Honorable Maurice M. Paul, 
Judge, U.S. District Court for the Northern District 


6:00 p.m. - 7:00 p.m. Reception 10:30-12:00 General Session for UPL Committees 


Members of the circuit UPL Committees attending the UPL 


Florida Council of Bar Association sessions of the Institute will participate in workshops 
5 relating to the logistics of conducting a thorough UPL 
Presidents investigation, how and when to use an investigator, and how 
and when to prepare a case for litigation. There will be panel 

Friday, January 27 discussions with question and answer sessions on topics such 
as substantive law update in the UPL area, general review of 

9:00 a.m. - 11:00 a.m. TOWN HALL MEETING the Integration Rule provisions for UPL investigations and 


litigation, potential legal liability of UPL committee 
members, and group discussions of an updated circuit 
committee manual. 


‘ a 12:00-1:30 Lunch Featuring a top-name speaker 
General Practice Section 


Thursday, January 26, and Friday, January 27 


1:30-3:30 Workshops 


© Grievance Committee Members 


Thursday, January 26 
© UPL Committee Members 
8:30 a.m. - 1:30 p.m. Attorney’s Fees: How to Get ‘Em and How to 
Collect ‘Em 3:30-4:00 Wrap-up Sessions 
8:30-9:15 Fee Contracts: A Necessary Evil © Grievance Committee Members 


9:15-10:30 Contractual/ Statutory Fee Awards © UPL Committee Members 


< 
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Health Law Committee 
Thursday, January 26 


8:00 a.m. - 9:00 a.m. Committee Meeting and Breakfast 


9:00 a.m. - 12:00 noon HEALTH LAW UPDATE SEMINAR 
9:00-10:00 Physician Contract 
10:00-1 1:00 Licenses and Discipline of Health Care Professions 
11:00-12:00 Home Health Agencies 


This segment will cover recent developments in condominium 
law and developments relating to time sharing. 


International Law Section 
Thursday, January 26 

2:00 p.m. - 5:00 p.m. EXECUTIVE COUNCIL MEETING 
Local Government Law Section 
Friday, January 27 


9:00 a.m. - 12:00 noon EXECUTIVE COUNCIL MEETING 


Military Law Committee 


Friday, January 27, and Saturday, January 28 
Friday, January 27 


2:00 p.m. - 5:00 p.m. Committee Meeting 


Saturday, January 28 


8:30a.m.-12:30p.m. Contemporary Legal Problems for the 


Military Attorney and Civilian Attorney 
Representing Military Personnel and Their 
Dependents Seminar 


8:30-8:35 Opening Remarks — John S. Morse 


8:35-9:15 Domestic Relations — James P. Knox 

This segment will deal with jurisdictional problems facing 
military personnel and Florida's shared parental responsi- 
bility law. 


9:15-10:00 Modern Real Estate Transactions — John S. Thornton, Jr. 


10:00-10:15 Break 
10:15-11:00 Soldiers and Sailors Civil Relief Act and Financial 
Transactions — Julian R. Benjamin 


Topics to be covered in this segment will be the protections 
afforded under the Civil Relief Act and commercial litigation 
and mortgage foreclosures. 
11:00-11:45 Auto Negligence — David R. Tyrrell 
Topics to be covered in this segment will include PIP 
coverage, developments in threehold limitations and 
developments relating to stacking, uninsured motorist 
protections and underinsured motorist protection. 


11:45-12:30 Ethical Considerations and Grievance Procedures — David 


G. McGunegle 


This segment will cover an overview of The Florida Bar 
grievance procedures, the Code of Professional Responsi- 
bility and legal malpractice and the grievance procedure. 


DESIGNATION CREDIT AVAILABLE: 


General Practice 4 hours 


Real Property, Probate and 

Trust Law Section 

Thursday, January 26, and Friday, January 27 

Thursday, January 26 
9:00 a.m. - 12:00 noon COMMITTEE MEETINGS 

© Guardianship Law Committee 

© Legislative Update Committee 

1:00 p.m. - 3:00 p.m. Uniform Title Standards Committee Meeting 

2:00 p.m. - 5:00 p.m. COMMITTEE MEETINGS 

© Liaison with Real Estate Brokers Committee 


© Mortgage Law Committee 


© Probate Law Committee 


Friday, January 27 


8:00 a.m. - 11:00 a.m. COMMITTEE MEETINGS 


© Law Office Economics Committee 
© Public Relations Committee 
8:30 a.m. - 1:00 p.m. Will and Trust Drafting Seminar 
8:25-8:30 Opening Remarks 


8:30-9:20 Disposition of Death Benefits from Qualified Plans —John 


H. W. Cole and Joan A. Fortune, St. Petersburg 
9:20-10:10 Tax Apportionment — Frederick W. Peirsol, Orlando 
10:10-10:25 Break 


10:25-10:55 Marital Deduction Where to Locate the Provision — 


Gene K. Glasser, Hollywood 
10:55-11:35 Disclaimers — Michael A. Dribin, Miami Beach 
11:35-12:05 Crummey Powers — Jonathan S. Ingher — Hollywood 


12:05-12:45 Providing for Non-Probate Assets, Common Disaster and 


Simultaneous Death Clauses — George A. Wilson, Naples 


DESIGNATION CREDIT AVAILABLE: 


Any combination of the above may be used providing the 
total does not equal more than four (4) hours. 


Tax Certification Credit 


Wills, Estates and Estate Planning.............. 4 hours 


9:00 a.m. - 5:00 p.m. Probate and Guardianship Rules Committee Meeting 2:00 p.m. - 5:00 p.m. EXECUTIVE COUNCIL MEETING 
(This meeting will take place at the Howard Johnson's on 
Sand Lake Road and International Drive, directly across the 2:00 p.m. - 5:00 p.m. Chester Bedell Memorial Mock Trial Competition 
street from the Orlando Marriott.) Final Round 
2:00 p.m. - 5:00 p.m. EXECUTIVE COUNCIL MEETING 5:30 p.m. - 6:30 p.m. Reception 
Tax Section Young Lawyers Sectiun 
Friday, January 27 Thursday, January 26, Friday, January 27, and 
9:00 a.m.-9:50a.m. Choice of Entity for Real Estate Purchase — Saturday, January 28 
Fredric A. Hoffman, Miami Beach Thursday, January 26 
9:00 a.m. - 12:00 noon Delivery of Legal Service Committee Meeting 
DESIGNATION CREDIT AVAILABLE: 4:00 p.m. - 6:00 p.m. Job Fair Advance Registration 
Any combination of the above may be used providing the The 1984 Job Fan. spanened ly the Young Lanes 
(Ih Section will provide the practitioner an opportunity to 
ene interview third year Florida law students at one site, during 
5:30 p.m. - 6:30 p.m. Reception for Job Fair Participants 
9:00 a.m. - 12:00 noon DIVISION MEETINGS 


Saturday, January 28 


10:00 a.m. - 10:55 a.m. Tax Techniques for the Condominium Developer Seminar 
— Martin Kalb, Miami 7:30a.m.-12:00noon Job Fair Registration 
DESIGNATION CREDIT AVAILABLE: 9:00 a.m. - 10:30 a.m. COMMITTEE MEETINGS 
Any combination of the above may be used providing the 10:30 a.m. - 12:00 noon Economics and Comp ion C i Meeting 
total does not equal more than one (1) hour. 
2:00 p.m. - 5:00 p.m. EXECUTIVE COUNCIL MEETING 


Don't Miss. . . 


T x 7 L S A the activities planned especially for all Midyear Meeting attendees and your guests — 
y 
ria awy ers ection Thursday, January 26 8:15 a.m. - 8:45 a.m. KICK-OFF CONTINENTAL 


Wednesday, January 25, Thursday, January 26, and ___ BREAKFAST ; 
. Plan to begin your day with coffee and danish and a brief overview of the Midyear 
Friday, January 27 Meeting activities. 


Wednesday, January 25 Thursday, January 26 5:30 p.m. -.6:30 p.m. ALL MEMBER RECEPTION 
5:00 p.m. - 8:00 p.m. Mock Trial Participants Orientation Meeting (All registrants will receive a free drink ticket.) 

Thursday, January 26 Friday, January 27 12:15 p.m. - 1:45 p.m. ALL MEMBER LUNCHEON 
9:00 a.m. - 12:00 noon Chester Bedell Memorial Mock Trial Competition Featured Speaker: Bill Monroe, moderator and executive 


producer of NBC’s Meet the Press 
2:00 p.m. - 5:00 p.m. Chester Bedell Memorial Mock Trial Competition 


Friday, January 27 


9:00 a.m. - 12:00 noon Chester Bedell Memorial Mock Trial Competition 


Semi-Final Round SAVE THIS SECTION! 


9:00 a.m. - 5:00 p.m. Trial Practice — An Overview Seminar This special section is your Midyear Meeting registration information. 
You will not receive another mailing. 

Watch future issues of The Florida Bar News for information 
on the speakers and topics to be presented during this 
seminar. The seminar will provide practitioners with an 
overview of trial practice. 


Hotel Reservation Form 


The Florida Bar 4th Annual Midyear Meeting 
January 25-28, 1984 
Orlando Marriott Inn on International Drive 


Reservations must be made no later than DECEMBER 23, 1983, to guarantee your 
accommodations. Requests for rooms after that date will be on space available basis. 
Deposits will be refunded if notification is given to the hotel five (5) days in advance of the 
date of arrival. 


Arrival Date Departure Date 


Arrival Time ‘Flight Number 


Number of hotel rooms at $70 single or double occupancy, 


plus 7% state and local tax. 


Special Requests 


Name 


=e eee Se SB SSS SSS SST SF SF SF SS SF SF SF SF SS SF SSF SF SF SF SF SF SF SF SF S SS SS SS SSS wy 


Address 


City 


State 


Zip 


Telephone Number ( 


All rates are subject to 5% state sales tax and 2% local tax. 


) 


Check in: After 4:00 p.m. 


Reservations must be accompanied by a first night’s room deposit or assured by 
an American Express or Diners Club Card. 


Mail with check, payable to Orlando Marriott Inn, to: Reservations 


Orlando Marriott Inn 
8001 International Drive 
Orlando, Florida 32809 


Check out: 11:00 a.m. 


Registration and Ticke 


ts 


INSTRUCTIONS: Please print or type information requested below and mail with your 
check, payable to The Florida Bar, to: Midyear Meeting, The Florida Bar, 


Tallahassee, FL 32301. 
MEMBER'S NAME (First, Middle Initial, Last) 
NICKNAME (as it is to appear on convention badge) 
OFFICE ADDRESS 
CITY. STATE ZIP CODE 
SPOUSE OR GUEST NAME, if attending 
OFFICE PHONE 
ATTORNEY NUMBER 
No. of Fee per 

ACTIVITY Code | Persons Person Amount 
Wednesday, January 25 
Grievance Institute for Grievance Committee Members 101 No Charge 
UPL Institute for UPL Committee Members 102 No Charge 
Thursday, January 26 
Bankruptcy in Domestic Relations Seminar sponsored by Family Law Section 201 
Attorneys Fees Seminar sponsored by General Practice Section 202 
Health Law Seminar sponsored by Health Law Committee 203 
Legal Assistants Seminar sponsored by Economics & Management of 

Law Practice Section 204 
Cc ications Law S sponsored by C ications Law Committee 205 
Economics & Management of Law Practice Section Exhibition & Exchange 206 
ALL MEMBER RECEPTION 207 


DAILY REGISTRATION FEE Entitles registrant to attend any of the above 
seminars and the All Member Reception. Please indicate the seminar(s) you 
prefer to attend. 


$70.00 


Health Law Committee Breakfast 


$ 8.00 


Friday, January 27 


How to Prosecute and Defend 42 U.S.C. §1983 Zoning and Land Use Actions 


Seminar sponsored by Environmental and Land Use Law Section 301 
Will and Trust Drafting Seminar sponsored by Real Property, Probate & 

Trust Law Section 302 
Choice of Entity for Real Estate Purchase Seminar sponsored by Tax Section 303 
Tax Techniques for the Condominium Developer Seminar sponsored by 

Tax Section 304 
Trial Practice — An Overview Seminar sponsored by Trial Lawyers Section 305 
Administrative Law Section Seminar 306 

DAILY REGISTRATION FEE Entitles registrant to attend any of the above 

seminars. Please indicate the seminar(s) you plan to attend. 307 $70.00 
ALL MEMBER LUNCHEON 308 $11.00 
Florida Association for Women Lawyers Reception 309 $ 6.00 
Saturday, January 28 
Contemporary Legal Problems for the Military Attorney and Civilian Attorney 

Representing Military Personnel and Their Dependents sponsored by Military 

Law Committee 401 No Charge 


TOTAL $ 


INSTRUCTIONS 


1. This registration form must be accom- 
panied by payment for all Midyear 
Meeting functions selected by each 
member of The Florida Bar. 


2. Payment of a daily registration fee will 
entitle the registrant to all seminar tickets 
and lecture outline materials on the day 
for which the fee is paid. The registrant 
will also receive one (1) free drink ticket 
for the All Member Reception on 
Thursday night and is invited to attend 
the Kick-off continental breakfast on 
Thursday morning. 


3. Tickets to meal functions are not 
included in the daily registration fee. 
Separate registration is required for 
each meal function. 


4. Please indicate the seminar(s) you prefer 
to attend each day for which you pay a 
daily registration fee. This is merely an 
indication of expected attendance at 
each seminar; it does not commit you to 
attend a specific seminar. 


5. Refunds for tickets to luncheons are 
guaranteed up to 72 hours from the time 
of the function. Beyond that time, we 
will attempt to sell any tickets to meal 
functions you may have. 


6. All seminar registrations are non- 
transferable to other locations. Seminar 
registrations from other locations will 
not be honored at the Miyear Meeting 
site. 


7. Tickets to all seminars, luncheons, and 
dinners should be picked up at the 
Midyear Meeting Registration desk, 
located in the Ballroom Foyer of the 
Orlando Marriott Inn. Late Registration 
will also take place at the Midyear 
Meeting Registration desk. 


8. Make your check for daily registration 
fees and tickets payable to The Florida 
Bar. Mail your check and completed 
registration form to: Midyear Meeting, 
The Florida Bar, Tallahassee, Florida 
32301. 
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Tax Law Notes 


Recovering Attorney’s Fees in Tax 
Court Cases after TEFRA 


For a taxpayer to benefit from new §7430 of the Tax Code, the taxpayer must prove the government’s 
position was unreasonable. Attorney’s fee awards may be limited to only instances of misconduct or bad 


faith by the Service. 


by I. Paul Mandelkern 


The Tax Equity and Fiscal Responsi- 
bility Act of 1982 (*TEFRA”) enacted for 
the first time explicit statutory authority 
permitting taxpayers who prevail in 
the United States Tax Court to recover 
their attorney’s fees and litigation costs. 
TEFRA created new §7430 of the Internal 
Revenue Code (the “Code”), applicable to 
cases commenced on or after March 1, 
1983, which provides for a discretionary 
judicial award of up to $25,000 for 
attorney's fees and other “reasonable liti- 
gation costs” incurred by a taxpayer who 
has “substantially prevailed” in any civil 
tax action if he establishes that the position 
of the United States in the proceeding was 
unreasonable.! 

Since §7430 should have its greatest 
impact on Tax Court proceedings, the 
focus of this article will be upon that 
forum. However, §7430 generally applies 
to any civil proceeding “brought by or 
against the United States in connection 
with the determination, collection, or 
refund of any tax, interest, or penalty” 
under the Code. Such actions include pro- 
ceedings to quash an IRS summons, 
jeopardy assessments, wrongful levies, and 
interpleaders.? 


Prior Law 

Before TEFRA, prevailing taxpayers 
had no clear basis for obtaining awards of 
attorney’s fees and costs in Tax Court 
cases. Under the common law “American 
Rule” applied by the federal courts, the 
prevailing party is not entitled to collect his 
attorney’s fees from the loser absent ex- 
press statutory or contractual authoriza- 
tion to the contrary.3 The common law 
doctrine of sovereign immunity also barred 
awards of costs to parties who prevailed 
against the United States.4 The “American 


Rule” was reaffirmed in 1975 by the United 
States Supreme Court in Alyeska Pipeline 
Service Co. v. Wilderness Society.5 

In response to Alyeska, Congress 
enacted the Civil Rights Attorney’s Fee 
Awards Act of 1976® and the more com- 
prehensive Equal Access to Justice Act 
(“EAJA”) in 1980.7 Each of those acts 
contained provisions permitting some 
taxpayers to be awarded attorney’s fees 
when they prevailed against the United 
States in civil tax cases brought in the 
federal district courts and the United 
States Claims Court.* However, because of 
the statutory language used in those acts, 
the Tax Court and the courts of appeals 
ruled that attorney’s fees could not be 
awarded to prevailing taxpayers in the Tax 
Court under either the Civil Rights Attor- 
ney’s Fee Award Act or the Equal Access 
to Justice Act.® 

Since most tax litigation occurs in the 
Tax Court, few taxpayers were able to 
obtain attorney’s fee awards. In addition, 
the availability of such awards in the 
Claims Court and the federal district 
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courts encouraged forum shopping. 
Believing that one set of rules should apply 
to awards of litigation costs and fees in all 
tax cases Congress enacted §7430 to 
replace the EAJA in tax litigation, and it 
expressly made the new Code provision 
applicable to the Tax Court.'” 


Explanation of §7430 

In enacting §7430, Congress sought to 
“deter abusive actions or overreaching by 
the Internal Revenue Service and. . . 
enable individual taxpayers to vindicate 
their rights regardless of their economic 
circumstances.”!! Nevertheless, §7430 con- 
tains several restrictive requirements and 
definitions that will limit attorney’s 


-fees and costs awarded to prevailing 


taxpayers. These provisions require that in 
order to be eligible for an award under 
§7430, the court must first determine: 

e the taxpayer exhausted the admin- 
istrative remedies available to him;'? 

e the taxpayer “substantially prevailed” 
in the proceeding;'3 

e the taxpayer proved that the position 
of the United States in the proceeding was 
unreasonable;'4 and 

e the fees and costs sought are “rea- 
sonable litigation costs.”!5 


Exhaustion of Administrative Remedies 

Section 7430(b)(3) provides that no 
award of attorney’s fees and costs shall be 
made unless the taxpayer has exhausted 
the available administrative remedies 
within the Internal Revenue Service. The 
legislative history indicates that a taxpayer 
will be considered to have exhausted the 
available administrative remedies only if 
he actively participates in and discloses all 
relevant information during the adminis- 
trative stages of the case.'* The purpose of 


707 


: 

2 Wate = 

State, 


this requirement is to preserve the role that 
the administrative appeals process plays in 
resolving tax disputes and to discourage 
the bypass of administrative: remedies in 
order to obtain attorney’s fees and costs in 
successful litigation.!” 

In March 1983, the Service published 
Proposed Regulation §301.7430-1 describ- 
ing the circumstances in which it will con- 
sider administrative remedies exhausted 
under §7430(b)(2). Generally, administra- 
tive remedies will be considered exhausted 
only if the taxpayer has requested and, if 
granted, participated in an Appeals Office 
conference regarding his tax matter prior 
to filing the petition in the Tax Court. Un- 
der this proposed regulation, the taxpayer 
must file a written protest if such a protest 
is required to obtain an Appeals Office 
conference and agree to extend the time for 
assessment of the tax if necessary to 
provide Appeals Office with a “reasonable 
time period” to consider the matter.!8 Fur- 
ther, a party has participated inan Appeals 
Office conference only if he discloses all 
relevant information regarding the tax 
matter to the Appeals Office.'9 

According to the proposed regulation a 
taxpayer is required to pursue his ad- 


ministrative remedies unless the Service 
notifies him in writing that such action is 
unnecessary or he does not receive a pre- 
liminary notice of proposed deficiency 
(“30-day letter”) prior to the issuance of the 
statutory notice of deficiency (“90-day 
letter”).2° Administrative remedies will not 
be considered exhausted by the Service 
even if the taxpayer’s failure to request an 
Appeals conference is due to his good faith 
belief that such a conference will not aid 
resolution of the matter.?! 

As a result, to exhaust administrative 
remedies in a case classified by the Service 
as a “Litigating Vehicle Issue” (“LVI”) the 
taxpayer who receives a 30-day letter 
apparently is required under the proposed 
regulation to file a protest and request an 
Appeals Office conference although it is 
almost always unproductive. Also, the 
Service will not consider administrative 
remedies to be exhausted if the failure to 
receive the 30-day letter was due to the tax- 
payer’s action (such as a refusal to sign an 
extension of time for assessment or to 
supply the Service with requested infor- 
mation).?2 

Congress, however, recognized that 
exhaustion of administrative remedies 
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might be inappropriate in some instances, 
such as LVI cases, and the House report 
states that exhaustion of administrative 
remedies will be waived if the court de- 
termines that under the circumstances it is 
unnecessary.?3 Unfortunately, this excep- 
tion was not included in the language of 
§7430(b)(2). 

If the proposed regulation becomes final 
in its present form, it is unclear whether the 
courts will recognize any exception to 
§7430(b)(2) other than those set out in the 
regulation. 

The taxpayer must have “Substantially 
Prevailed’—To receive an award of 
attorney’s fees and litigation costs under 
§7430, the taxpayer must be the 
“prevailing party,” as defined in that 
section to be a party (other than the United 
States or the taxpayer’s creditors) who has: 
(1) “substantially prevailed” with respect 
to the amount in controversy; or (2) has 
“substantially prevailed” with respect to 
the most significant issue or set of issues 
presented.?4 The drafters intended for the 
decision on the amount in controversy 
generally to be determinative of who is the 
“prevailing party,” but they also recog- 
nized that tax cases often involve several 
unrelated issues where the issue involving a 
smaller dollar amount may be the most 
significant because of the recurrence of the 
issue in other transactions or future 
years.25 To allow for this possibility, §7430 
provides that a “prevailing party” may be 
the one who prevails on the most signifi- 
cant issue. 

The language of §7430 does not require 
that the “prevailing party” receive a final 
judgment after a full trial on the merits, 
and fee awards should be available to 
“prevailing taxpayers” who obtain final 
judgments after settlement negotiations or 
on pretrial motions.26 Such an interpre- 
tation would be in accordance with the 
legislative history and cases construing the 
term “prevailing party” under the EAJA.?7 
There is nothing to indicate that Congress 
intended otherwise in TEFRA. 

The position of the United States must 
be unreasonable—To be eligible for an 
award of attorney’s fees and litigation 
costs, the taxpayer must prove that the 
position of the United States in the “civil 
proceeding” was “unreasonable.”** It is 
unclear from the legislative history whe- 
ther the “position of the United States in 
the civil proceeding” means its position in 
the litigation or its position during the tax- 
payer's audit and administrative appeal.”° 
Although the meaning of that term will 
usually be academic because the govern- 


ment’s position was constant, it can be- 
come critical if the government’s position 
changes after the Tax Court petition is filed 
or if the case is settled at an early stage of 
the court proceedings. The courts are in 
conflict as to the meaning of the term “the 
position of the United States” in the 
EAJA,*° but the term “proceeding” in the 
Civil Rights Attorney’s Fees Award Act 


Whether the government’s 
position was unreasonable 
will have to be decided on a 
case-by-case basis. No 
general test of “unreasonable- 
ness” will be applicable. 


was construed to mean only judicial and 
not administrative proceedings.*! How- 
ever, merely examining the government’s 
litigation position would mean that no 
matter how outrageous the Service’s con- 
duct during the audit and appeal process, 
no attorney’s fees could be awarded if the 
government maintained a justifiable liti- 
gation posture. 

The determination of whether the gov- 
ernment’s position was unreasonable is to 
be based upon the facts and legal prece- 
dents revealed in the record of the case. 
The House report sets forth some criteria 
which might be taken into account in 
making this determination: 


(1) whether the government used the costs and 
expenses of litigation against its position to 
extract concessions from the taxpayer that were 
not justified under the circumstances of the case, 
(2) whether the government pursued the litiga- 
tion against the taxpayer for purposes of harass- 
ment or embarrassment, or out of political moti- 
vation, and (3) such other factors as the court 
finds relevant.? 

The determination as to whether the 
government’s position was unreasonable 
will therefore have to be made on a case- 
by-case basis and no general test of “un- 
reasonableness” will be applicable. 

The House Ways and Means Commit- 
tee was of the view that the pursuit of liti- 
gation by the Service to establish a con- 
flict among the courts of appeals would not 
be unreasonable.33 Presumably, the Serv- 
ice’s decision to litigate an issue already 
decided adversely to it in the same circuit 
would therefore be unreasonable.*4 A final 
government settlement offer significantly 
different than its pleadings or the court’s 
decision may also indicate an unreason- 
able position.#5 

The award is limited to “reasonable liti- 


gation costs” —Recoverable fees and costs 
under §7430 are limited to “reasonable 
litigation costs” which are defined to 
include: (1) court costs such as docket fees, 
court reporter’s fees, and printing costs; (2) 
the reasonable expenses of expert witnesses 
in connection with the proceedings; (3) the 
reasonable cost of any study, report, or 
analysis found by the court to be necessary 
for preparation of the party’s case; and (4) 
reasonable fees for the service of an attor- 
ney in connection with the proceedings.** 

One of the issues involved in drafting 
§7430 was whether fees and costs incurred 
during the administrative proceedings should 
be awarded to taxpayers who subsequently 
prevail in court.37 The House report makes 
it clear that the fees paid to an attorney 
during the administrative stages of the case 
cannot be recovered, and the cost of pre- 
paring the petition or complaint commenc- 
ing the court action is the first of any re- 
coverable attorney’s fees.38 It is not clear 
whether the costs of a study, report, or 
analysis prepared prior to actual com- 
mencement of the court action would be 
recoverable.*? 


Unlike the EAJA, §7430 contains no 
eligibility requirement based upon the 
party’s economic status nor fixed guide- 
lines for determining the amount of attor- 
ney’s and expert’s fees to be awarded. In- 
stead, §7430(b)(1) limits the total amount 
of “reasonable litigation costs” that may be 
awarded to any prevailing party in any one 
proceeding to $25,000 regardless of the 
number of tax years involved. To prevent 
the bifurcation of parties or tax years into 
separate cases to multiply the maximum 
fee award, §7430(d) requires the court 
generally to treat multiple actions which 
could have been joined or consolidated as 
one proceeding for purposes of that sec- 
tion irrespective of the motive for bringing 
multiple actions. 

Tax Court Procedure for Claiming Fees 
and Costs—New Tax Court rules of 
practice establish the procedure for deter- 
mining taxpayers’ claims for attorney’s 
fees and litigation costs awards under 
§7430 in that court.41 When the taxpayer 
wishes to obtain an award of attorney’s 
fees and costs and there is no agreement 
with the Service as to his entitlement to 
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such an award, he must submit a motion to 
the court after the parties have settled all 
other issues in the case or within 30 days 
after the court’s written opinion determin- 
ing the issues in the case.*? The rules set 
forth the matters to be included in the 
motion which must be accompanied by a 
detailed affidavit showing the nature and 
amount of each item of fees and costs for 
which an award is claimed.* 

The taxpayer has the burden of proving 
that he has substantially prevailed, that he 
has exhausted the available administrative 
remedies, that the government’s position 
was unreasonable, and the fees and costs 
claimed are reasonable.44 Discovery of 
matters relevant to those issues is avail- 
able.45 The Tax Court’s decision on the 
§7430 motion shall be incorporated as part 
of the decision or judgment in the case and 
can be appealed in the same manner as the 
judgment or decision.* 


Conclusion 

Section 7430 makes awards of attorney’s 
fees and costs available to prevailing tax- 
payers in the Tax Court. However, the 
burden is placed upon the taxpayer who 
seeks such an award to prove that the 
government’s position was unreasonable. 


I. Paul Mandelkern received his 
B.A. from Tulane University, his J.D. 
from Duke University, and an LL.M. 
in taxation from the University of 
Florida College of Law. He has ex- 
perience in tax litigation and prac- 
tices in the area of tax and estate 
planning with Subin, Shams, 
Rosenbluth & Moran, P.A., in 
Orlando. 

He writes this column on behalf of 
the Tax Section, Henry H. Raattama, 
Jr., chairman, and Lauren Y. Detzel 
and Peter Kirkwood, editors. 
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If this subjective standard is construed 
narrowly, it may limit attorney’s fee awards 
in Tax Court to only those instances of 
egregious misconduct or bad faith by the 
Service during the litigation stage of the 
case. Such a construction will mean that 
few taxpayers will benefit from this new 
provision. BJ 


'Section 292(a) of TEFRA, Pub. L. No. 97- 
248, 96 Stat. 324, 572 (1982), redesignated 
I.R.C. §7430 as §7431 and added new §7430. 
New I.R.C. §7430 will not apply to any proceed- 
ing commenced after December 31, 1985. 

21.R.C. §7430(b)(4) excludes declaratory 
judgment proceedings other than _ those 
involving I.R.C. §501(c)(3). A proceeding to 
quash a grand jury subpoena relating to a tax 
matter may be a civil proceeding under §7430. 
CF. United States v. Bonnell, 483 F. Supp. 109 
(D. Minn. 1979); but cf. In re April, 1977 Grand 
Jury Subpoenas, 584 F.2d 1366 (6th Cir. 1978), 
cert. denied, 440 U.S. 934 (1979). 

3Ruckelshaus v. Sierra Club, __U.S.__, 
103 S. Ct. __, 77 L.Ed. 2d 938, 942 (1983); 
Hensley v. Eckerhart, ___ U.S. __, 103 S. Ct. 
76 L. Ed. 2d 40, 47 (1983). The only 
exceptions are when the opposing party acts in 
bad faith or the successful party confers a 
“common benefit” on an ascertainable class. 

4Sharon v. Commissioner, 66 T.C. 515, 
Affd. 78-2 U.S.T.C. 99834, cert. denied, 442 
U.S. 941 (1979). 

5421 U.S. 240 (1975). 

®Pub. L. No. 94-559, 90 Stat. 2641 (1976), 
amending 42 U.S.C. §1988. 

7Pub. L. No. 96-481, §§201-208, 94 Stat. 
2321 (codified as 5 U.S.C. §504 and 28 U.S.C. 
§2412). The EAJA repealed the portion of 42 
U.S.C. §1988 dealing with tax proceedings. 

* See, e.g., Ashburn v. United States, 83-2 
U.S.T.C. 99566 (N.D. Ala. 1983); Williamson v. 
United States, 83-2 U.S.T.C. 99513 (N.D. Ga. 
1983); United States v. Pomp, 82-1 U.S.T.C. 
49203 (M.D. Fia. 1982); Levno v. United States, 
77-2: :U.S.T.C. 99687 (D. Mont. 1977). See 
generally, Note, Attorney's Fees in Tax Cases 
Afier the Tax Equity and Fiscal Responsibility 
Act of 1982, 36 TAx LAw. 123 (1982). 

%Bowen v. Commissioner, 83-1 U.S.T.C. 
99392 (1lth Cir. 1983) (EAJA inapplicable); 
McQuiston v. Commissioner, 83-1 U.S.T.C. 
99496 (9th Cir. 1983), aff'g. 78 T.C. 807 (1982) 
(EAJA and §1988 inapplicable); Kipperman v. 
Commissioner, 80-2 U.S.T.C. 99528 (9th Cir. 
1980) (§1988 inapplicable); Key Buick Co. v. 
Commissioner, 80-1 U.S.T.C. 99306 (Sth Cir. 
1980), affg. 08 T.C. 178 (1977) (§1988 
inapplicable). Some commentators have argued 
that the EAJA is applicable to the Tax Court. 
Note, supra note 8, at 144-147; Janes, The Equal 
Access to Justice Act: When Will it Permit 
Recovery of Attorneys’ Fees?, 56 J. TAX’N 164, 
167 (1982). 

§7430(a)(2). TEFRA also amended 
the EAJA so that §7430 now supercedes the 
EAJA in tax cases. 28 U.S.C. §2412(e). 

'TH.R. Rep. No. 404, 97th Cong., Ist Sess. 11 
(1982) (hereinafter cited as HOUSE REPORT). 
'21.R.C. §7430(b)(2). 

§7430(c)(2)(A)(ii). 
§7430(c)(2)(A)(i). 
ISELR.C. §7430(c)(1). 


'6 HOUSE REPORT, supra note I1, at 13. 
'7 Jd. STAFF OF JOINT COMM. ON TAXATION, 
97th Cong., Ist Sess., DESCRIPTION OF LAWS 


AND BILLS RELATING TO AWARDS OF 
ATTORNEY'S FEES IN TAX CASES 4(Comm. Print 
1981) (hereinafter cited as JOINT COMM. 
REPORT). 

'8Prop. Reg. §301.7430-1(b). 

'9Id. 

70Prop. Reg. §301.7430-1(f) and (g) Ex. (6). 

2!Prop. Reg. §301.7430-1I(g) Ex. (10). 

22Prop. Reg. §301.7430-1(f)(2). 

23 HOUSE REPORT, supra note I1, at 13. 

*41.R.C. §7430(c)(2)(A)(ii). 

25 HOUSE REPORT, supra note I1, at 15; JOINT 
Como. REPORT, supra note 17, at 5. 

26 Note, supra note 8, at 151. See also, TAX CT. 
R. Prac. & Proc. Rule 231(c). 

27See Envtl. Defense Fund v. Watt, 554 F. 
Supp. 36, 41 (E.D.N.Y. 1982); Photo Data, Inc. 
v. Sawyer, 533 F. Supp. 348, 351 (D.D.C. 1982); 
H.R. Rep. No. 96-1418, 96th Cong., 2d Sess. 11 
(1980). 

28 §7430(c)(2)(A)(i). 

29 See HOUSE REPORT, supra note I1, at 12. 

30Compare Natural Resources Defense 
Council v. EPA, 703 F.2d 700 (3d Cir. 1983) 
(administrative position) with Spencer v. 
NLRB, 712 F.2d 539 (D.C. Cir. 1983); Broad 
Ave. Laundry and Tailoring v. United States, 
693 F.2d 1387 (Fed Cir. 1982); Tyler Business 
Services, Inc. v. NLRB, 695 F.2d 73 (4th Cir. 
1982) (litigating position only). 

3!Prince v. United States, 80-1 U.S.T.C. 
49173 (Sth Cir. 1980); Key Buick Co. v. 
Commissioner-! U.S.T.C. 99306 (Sth Cir. 1980). 

32 HOUSE REPORT, supra note 11, at 12. 

33]d. 

34See Ashburn v. United States, 83-1 
U.S.T.C. 99566 (N.D. Ala. 1983) (government’s 
position not “substantially justified” under 
EAJA where it contested Rushing trust). 

35 Janes, supra note 9, at 166. 

36L.R.C. §7430(c)(1)(A). “Attorney’s fees” 
includes fees for any individual authorized to 
practice before the Tax Court. I.R.C. §7430 
(c)(1)(B). 

37 JOINT COMM. REPORT, supra note 17, at 4. 

38 HOUSE REPORT, supra note 11, at 14. 

39 .R.C. §7430(c)(1)(A)(ili) allows recovery of 
such costs “necessary for the preparation of the 
party’s case” and does not require that the costs 
be incurred “in connection with” the civil 
proceeding. 

40EAJA awards are available only to 
individuals whose net worth does not exceed 
$1,000,000 or a business, partnership, or corpo- 
ration whose net worth does not exceed 
$5,000,000 or which does not have more than 
500 employees. 28 U.S.C. §2412(d)(2)(B). The 
EAJA limits expert’s fees to the highest rate paid 
by the government and attorney's fees are 
limited to $75 per hour unless the court 
determines special factors justify a higher fee. 28 
U.S.C. §2412(D)(2)(A). 

41Tax. Cr. R. PRAC. & PROC. Rules 230-233. 

42TAX Cr. R. PRAC. & Proc. Rule 231(a)(2). A 
claim under §7430 need not be alleged in the 
initial petition. TAX. Cr. R. PRAC. & PRoc. Rule 
34(b). 

43TaAx CT. R. PRAC. & Proc. Rule 231(b) and 
(d). 
44TAx Cr. R. PRAC. & Proc. Rule 231(e). 
45TAX Cr. R. PRAC. & Proc. Rule 70(a)(2). 
461. R.C. §7430(e). 
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Public Employees and the Privilege 


Against Self-Incrimination: 


by Ronald J. Cohen 


Over the past several months, there has 
been a spate of incidents in South Florida 
in which on-duty police officers have shot 
civilians. When police investigators come 
to the scene, they naturally want to ques- 
tion their colleagues about what happened. 
Many police officers are refusing to answer 
the investigators’ questions. Generally, 
police departments have a work rule that 
requires police officers to follow a lawful 
order. The questions that this article ad- 
dresses are whether public employees can 
legally be discharged for refusing to answer 
questions asked by their superiors con- 
cerning the performance of their official 
duties, and if they do answer the questions, 
whether the answers may be used against 
them in subsequent administrative pro- 
ceedings brought to deprive them of an 
opportunity to continue their employ- 
ment. 


The Federal Cases 

The fifth amendment provides in part 
that no person “shall be compelled in any 
criminal case to be a witness against him- 
self.” Its provisions are made applicable to 
the states through the 14th amendment.! 
The fifth amendment privilege protects 
against any disclosures that the witness 
reasonably believes could be used in a 
criminal prosecution or could lead to the 
discovery of other evidence that could be 
so used.? Although the privilege can be 
asserted in any proceeding, civil or crim- 
inal, administrative or judicial, investi- 
gatory or adjudicatory, it only protects 
against disclosures that may be used ina 
criminal matter. 

Beginning with its decision in Garrity v. 
New Jersey, 385 U.S. 493, 87 S.Ct. 616 
(1967), the United States Supreme Court 
has continually held that it is unlawful to 
penalize the exercise of the privilege 
against self-incrimination. In Garrity, 
police officers under investigation were 
told that anything they said might be used 


The Need for a New Florida Rule 


against them in a state criminal proceeding 
and that they had the privilege to refuse to 
answer if the disclosure would tend to in- 
criminate them. They were also told that if 
they refused to answer, they could be 
terminated. The police officers answered 
the questions. Their answers were used in 
subsequent criminal prosecutions. 

The Supreme Court reversed, holding 
that the protection of the individual under 
the 14th amendment against coerced state- 
ments prohibits the use of such statements 
in subsequent criminal proceedings when 
the statements are obtained under threat of 
removal from office. Although the officers 
answered the questions, the Court rea- 
soned that the choice that was given them— 
the choice between loss of position and 
self-incrimination—was a “choice between 
the rock and the whirlpool,” and thus the 
statements were coerced and could not be 
admitted as evidence. /d. at 496. 

In Spevack v. Klein, 385 U.S. 511, 87 
S.Ct. 625 (1967), decided the same day as 
Garrity, the Supreme Court was con- 
fronted with a different twist to the priv- 
ilege-immunity question: may the state im- 
pose an administrative sanction if the per- 
son asserts the privilege and refuses to 
waive it? In Spevack, a New York lawyer 
under investigation for professional mis- 
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conduct refused to honor a subpoena 
duces tecum to produce his financial 
records and refused to testify at a judicial 
inquiry into the charges. The lawyer based 
his refusal on the constitutional privilege 
against self-incrimination. The lawyer was 
disbarred. The Supreme Court reinstated 
the lawyer’s right to practice and held that 
governments may not impose any sanction 
which makes assertion of the fifth amend- 
ment privilege “costly.” /d. at 515. Spevack 
took the choice that the policeman in 
Garrity chose not to take. In Garrity, the 
officers answered; in Spevack, the lawyer 
did not. Both suffered as a result of their 
choice. Protecting the privilege against 
self-incrimination in criminal matters, the 
Supreme Court reversed in both cases. 

In Gardner v. Broderick, 392 U.S. 273, 
88 S.Ct. 1913 (1968), the Supreme Court 
extended its Spevack holding to police 
officers. The Court held that a New York 
City patrolman could not be dismissed for 
refusing to waive his privilege against self- 
incrimination when he had been sum- 
moned before a grand jury investigating 
bribery and corruption. The Court careful- 
ly limited its holding to that precise ques- 
tion and said: 


If appellant, a policeman, had refused to answer 
questions specifically, directly, and narrowly 
relating to the performance of his official duties, 
without being required to waive his immunity 
with respect to the use of his answers or the fruits 
thereof in a criminal prosecution of himself, 
Garrity v. New Jersey, supra, the privilege 
against self-incrimination would not have beena 
bar to his dismissal. /d. at 278. 

With this pronouncement, the right of 2 
public employer to require its employees to 
answer questions specifically, directly and 
narrowly relating to the performance of 
the employee's official duties clearly came 
into focus. 

The Court extended its Gardner holding 
to garbagemen in Uniformed Sanitation 
Men Ass'n., Inc. v. Commissioner of Sani- 
tation of the City of New York, 392 U.S. 
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280, 88 S.Ct. 1917 (1968). Similarly, in 
Lefkowitz v. Turley, 414 U.S. 70, 94 S.Ct. 
316 (1973), the Supreme Court struck 
down New York statutes which provided 
for cancellation of all public contracts if 
the contractor refused to waive immunity 
from criminal prosecution when haled 
before a grand jury investigating public 
contracting. The Gardner-Sanitation Men- 
Lefkowitz holdings were reaffirmed in 


Lefkowitz v. Cunningham (Lefkowitz 11), 
431 U.S. 801, 97 S.Ct. 2132 (1977). 

It is now a settled proposition of federal 
constitutional law that governments can- 
not penalize assertion of the privilege 
against self-incrimination by imposing the 
sanction of loss of public employment. The 
Supreme Court cases clearly forbid a dis- 
charge predicated on an employee’s refusal 
to waive his immunity from criminal prose- 
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cution, but they do not forbid a discharge 
based on refusal to answer specific, direct 
and narrow questions relating to the per- 
formance of official duties when there is no 
demand by the employer that the employee 
waive his constitutional right against self- 
incrimination. The cases clearly allow com- 
pelled testimony in administrative matters 
as long as the constitutional privilege 
against self-incrimination in criminal 
matters is not abridged. 

Let us now return to the police officer 
whom we encountered in the beginning. 
Under federal precedent, the police officer, 
considering himself the subject of a crim- 
inal investigation, can refuse to answer any 
questions concerning the shooting. He has 
every right to invoke the privilege against 
self-incrimination and to remain silent. He 
may refuse to answer and keep his job. 
However, if he is given the proper im- 
munity from criminal prosecution, he must 
answer and the answers can be used against 
him administratively. 


The State Cases 

The Florida cases appear to reach a dif- 
ferent conclusion and accordingly have left 
public employers handcuffed. Employers 
cannot get to the bottom of the hypo- 
thetical shooting incident, even after 
immunity is given. Indeed, the police of- 
ficer may lawfully refuse even to write a 
report on what happened. 

Beginning with its 1952 decision in 
Florida State Board of Architecture v. 
Seymour, 62 So.2d | (Fla. 1952), there 
have been a series of Florida Supreme 
Court cases construing the Florida im- 
munity statute. That statute formerly pro- 
vided that a person could not be excused 
from testifying in certain prosecutions on 
the ground that he might incriminate him- 
self, but that when he did testify, he could 
not “be prosecuted or subjected to any 
penalty or forfeiture for or on account of 
any transaction, matter or thing concern- 
ing which he may so testify... .°4 The court 
held that the immunity from subjection to 
“any penalty or forfeiture” was not limited 
in application to criminal prosecution but 
also provided immunity from an admin- 
istrative revocation of a_ professional 
license. 

In 1969, the Supreme Court reversed its 
Seymour decision in Headley v. Baron, 228 
So.2d 281 (Fla. 1969). There, the court 
held that the phrase “penalty or forfeiture” 
when read in the entire context of the 
immunity statute referred only to a 
criminal penalty or forfeiture. 

In 1974, with its opinion in Lurie v. 


Florida State Board of Dentistry, 288 
So.2d 223 (Fla. 1974), the Supreme Court 
reinstated its Seymour holding. Although 
the precise question before the court was 
only the retroactive effect of Headley, the 
court reconsidered its interpretation of the 
immunity statute. The Lurie decision, like 
Seymour and Headley before it, was 
merely a case of statutory construction. 
Meanwhile, in the interim between 
Headley and Lurie, the Supreme Court 
decided Vining v. Florida Real Estate 
Commission, 281 So.2d 487 (Fla. 1973), 
which held that there is an administrative 
immunity guaranteed by the self- 
incrimination clauses of the United States 
and Florida Constitutions.5 In Vining, the 
Supreme Court struck down, on consti- 
tutional grounds, a provision of the real 
estate license law which required a Realtor 
to file a sworn answer responding to ad- 
‘ministrative charges of misconduct which 
could lead to the loss of his real estate 
license. 

The immunity statute construed in 
Seymour, Headley and Lurie was not at 
issue. In finding that the self-incrimination 
clauses prohibited compulsion of incrim- 
inating statements in administrative pro- 
ceedings, the Vining court appears to have 
made a deviation from Supreme Court 
precedent: it decided that since the priv- 
ilege could be asserted in administrative 
proceedings, it followed that immunity 
from using the statements administratively 
must be given before statements could be 
compelled. The court relied on the holding 
in Spevack and other cases that the 
privilege may be asserted in civil and ad- 
ministrative proceedings, which is cer- 
tainly correct. The privilege, however, pro- 
tects only against compulsion in criminal 
matters. While a person surely can raise the 
privilege in an administrative proceeding, 
that privilege is only that his statement 
may not be used against him criminally. 

At the 1982 session of the legislature, sig- 
nificant amendments were made to the 
Florida immunity statute.6 While the 
major effect of the amendment was to 
change the grant of immunity from 
transactional to use immunity,’ the statute 
was further amended to provide that im- 


testimony from being used administrative- 
ly. At present, the only bar to the use of 
such testimony is the Vining decision. 
Has the time come that the Supreme 
Court should reconsider its Vining 
decision? It appears that it should in the 
light of the federal cases and the statutory 
amendment.® It should be noted that in 
Ciravola v. The Florida Bar, 361 So.2d 121 
(Fla. 1978), a case concerning extension of 
the Lurie holding to lawyers, the Supreme 
Court never once-mentioned Vining. Even 


if the court is not willing to overturn 
Vining in professional license cases, the 
court should not feel constrained to follow 
Vining in public employment cases. There 
is a qualitative difference between a 
Realtor and a public servant. The Realtor 
does not have the responsibility of an em- 
ployee to account for his actions because 
the Realtor does not perform those ac- 
tions under the responsibility of the public 
trust. To require a grant of immunity from 
administrative sanctions can lead to in- 
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congruous results. 

Let us now return to the police officer 
whom we considered in the beginning. The 
police officer, considering himself the 
subject of a criminal investigation, refuses 
to answer any questions. During the course 
of this criminal investigation, the state 
attorney subpoenas the police officer for 
questioning. The police officer is given 
immunity pursuant to the statute. Under 
this grant of immunity, the police officer 
states that he purposefully shot the 
civilian. The police officer further states 
that he knows that the civilian was not a 
felon and that he had been paid by the mob 
for killing the civilian. We know that the 
evidence cannot be used against the police 
officer in a criminal prosecution. Must he 
be given back his badge, his job, and his 
gun? Unfortunately, under the present 
state of Florida law, that may be the 
case. BJ 


' Malloy v. Hogan, 378 U.S. | (1964). 

?Kastigar v. United States, 406 U.S. 441 
(1972). 

31d. 

4FLA. STAT. §932.29 (1941). The statute was 
subsequently renumbered as §914.04. In 1982, 
there was a significant amendment to §914.04. 
See, supra, p. 7. 

5“Due process.—No person shall be deprived 
of life, liberty or property without due process of 
law, or be twice put in jeopardy for the same 
offense, or be compelled in any criminal matter 
to be a witness against himself.” FLA. CONST. art. 


1, §9. 
*FLA. LAws Ch. 82-393. 
7Use immunity is when the compelled 


testimony and evidence derived therefrom 
cannot be used ina criminal prosecution. Trans- 
actional immunity is when immunity from 
prosecution is granted for offenses to which the 
compelled testimony relates. Kastigar v. United 
States, 406 U.S. 441, 92 S.Ct. 1653 (1972). 
*The Supreme Court had an opportunity to 
consider the constitutional question when the 
Fourth District Court of Appeal certified that 
the question to it as being one of great public 
importance. Farmer v. City of Fort Lauderdale, 
400 So.2d 99 (Fla. 4th D.C.A. 1981). The 
Supreme Court properly decided the case on 
other grounds and declined to reach the consti- 
tutional issue. Farmer v. City of Fort 
Lauderdale, 427 So.2d 187 (Fla. 1983). 
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the Miami law firm of Paul, Landy, 
Beiley & Harper, P.A. He received his 
B.A. degree with honors from the 
University of Florida and his J.D. 
degree from the University of Miami 
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Family Law 


Paternity Suits, Blood Tests and the Law: 


The clear trend in Florida and nationally is that the HLA blood test will be used in paternity suits when a 
mother tries to prove the paternity of an alleged father and when a father wants to establish certain 


paternity rights. 
by Raymond T. Elligett, Jr. 


There is a tale told in Alabama about a 
paternity suit brought by a mother against 
a man who admitted being on intimate 
terms with her both before and after the 
time the child had been conceived, but pre- 
sented undisputed testimony to the judge 
that he had been out-of-state during the 
time of conception. The judge heard the 
evidence and retired to his chambers to 
consider his ruling. Sometime later he 
returned to the courtroom and announced 
to a surprised audience that he was finding 
against the defendant and would require 
him to pay child support. Blowing the dust 
off an old treatise on negotiable instru- 
ments, he turned to a page he had marked 
and read the basis for his decision: “When 
the maker cannot be found, the endorser 
shall be held liable.” 

The common law on paternity and 
married women was little better than the 
Alabama anecdote. The husband was con- 
clusively presumed to be the father, even if 
he had been overseas for such a time before 
the birth that it was a natural impossi- 
bility.2 That rule has generally been tem- 
pered, although, as in Florida, the pre- 
sumption that the husband is the father of 
a child born in wedlock remains one of the 
strongest in the law.3 

In any paternity suit, there are com- 
peting interests. The mother and, most im- 
portantly, the child have a right to support 
from the father. On the other hand, a man 
should not have to pay to support a child 
for 18 years if he has not fathered the child. 

The Florida statutory law on paternity 
suits speaks only in terms of unmarried 
women being permitted to bring such 
actions.4 However, in 1976 the Florida 
Supreme Court held that limitation uncon- 
stitutional and that a married woman may 
bring such an action to impose a support 
obligation on the natural father even 
though she was married to another man at 
the time of conception and birth.5 

The Florida paternity statute sets fortha 


recommended sliding scale of payments 
from $40 per month to $110 per month 
based on the child’s age. These figures were 
adopted in 1951 and are obviously out- 
dated, but they are not mandatory and the 
trial judge may adjust them.*® Indeed, one 
recent Second District case affirmed an 
award of $650 per month and arrearages of 
over $40,600, noting that the putative 
father had assets of over $800,000.7 Such 
cases demonstrate that the potential for 
paternity suits exists at all levels of society 
and that such litigation continues to pro- 
liferate despite the availability of birth 
control. Recent court decisions evidence 
the frequency of such litigation and its 
recent focus on the use of new blood tests 
to determine parentage. 

In a paternity suit where the mother is 
unmarried, it is the mother’s burden to 
prove paternity (or the Florida Depart- 
ment of Health and Rehabilitative Serv- 
ices’ burden in cases it institutes on the 
child’s behalf). Formerly, where the 
mother admitted or the evidence showed 
she had intercourse with another man who 
could be the father besides the defendant, 
the mother traditionally could not 
recover. The recently developed Human 
Leukocyte Antigen (HLA) blood test has 


added a new dimension to paternity liti- 
gation and has been used by mothers 
seeking paternity benefits and by men 
seeking to advance, as well as to avoid, 
paternity claims. 

The HLA test is more sophisticated than 
the typical ABO blood grouping test that 
was generally used to prove non-paternity. 
The HLA test is based on tissue typing of 
white blood cells and when used with two 
other available red blood cell tests it 
excludes 99 percent of all men who have 
not fathered the child.? The HLA test has 
even been used to prove that a mother’s 
twins were fathered by two different men.!® 

Numerous states have adopted statutes 
permitting the introduction of HLA tests 
into evidence in paternity suits."! Florida 
does not have a statute expressly dealing 
with HLA tests, but several district courts 
of appeal have held the tests admissible 
and have ordered one party to take the 
test at the request of the other pursuant to 
Florida Rules of Civil Procedure Rule 
1.360, where good cause is shown.!? The 
admissibility of HLA tests to prove 
parentage makes a significant departure 
from the common law rule that tests 
excluding paternity are admissible, but 
tests failing to exclude paternity are not. 
One recent First District case reversed a 
judgment for the mother and ordered a 
new trial where the judge had not required 
the HLA test requested by the defendant."3 
The Florida Supreme Court has not yet 
ruled on the use of the HLA tests in 
paternity suits, but has previously 
observed that “in such proceedings factual 
proof of biological paternity is of 
paramount importance.”!4 

Mothers are not the only parties seek- 
ing to rely on HLA tests. The Second 
District rejected the attempts of two 
former husbands to revisit the paternity 
issue through HLA tests when the 
husbands had agreed to support the 
children in the divorce settlements. The 
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court had previously held that HLA tests 
were generally admissible in paternity 
suits, but it applied res judicata principles 
to preclude relitigation that would be 
“chaotic at best.”!5 

Earlier this year the same court refused 
to let a mother relitigate the question of 
paternity regarding her former husband 
where the divorce decree had awarded him 
visitation rights and ordered child 
support.'6 The mother and her new 
husband were seeking to terminate the ex- 
husband’s visitation rights by using an 
HLA test to show he was not the father. 
Consistent with its prior decision, the court 
refused to let the mother relitigate the 
issue. However, it left open the possibility 
that the new husband—who was not a 
party to the previous action—could 
contest paternity using the HLA test if he 
could first show “that he has manifested a 
substantial concern for the welfare of his 
illegitimate child.” This followed a 1980 
Florida Supreme Court opinion allowinga 
man to proceed with a paternity suit 
claiming he was not the natural father of 
five children born out of wedlock, as long 
as he could meet this substantial concern 
standard.!” 

Thus, paternity suits arise not only out 
of the traditional situation when a mother 
is trying to prove the paternity of an 
alleged father, but also when a man 
claiming to be a father may want to 
establish certain paternity rights. The clear 
trend both nationwide and in Florida is 
that the HLA blood test will be used in 
these various contexts. 

The use of HLA tests may not be the 
only new development in paternity !itiga- 
tion. Traditionally, the male defendant’s 
defense to a paternity action has been that 


he was not the father which could be 
proven by showing a lack of access during 
the time of conception, sterility, or through 
blood tests. At least one New York trial 
court decision has recently suggested 
another ground. In that case, the HLA 
blood test proved that the defendant was 
the father, but the family court judge held 
in his favor based on testimony that the 
mother had assured him she was taking 
birth control pills when she was in fact 
trying to conceive a child.!8 The judge rea- 
soned that the mother’s wrongful conduct 
precluded her transferring to the man the 
financial burden for the child she alone 
chose to bear. The judge did indicate that 
the father could still be required to provide 
some support if the mother were unable to 
meet the child’s needs. To date, no 
reported case in Florida has considered 
such a defense. 

Finally, there is perhaps even a grain of 
logic in the Alabama decision discussed at 
the outset. The Florida paternity statute 
provides that if the mother of any child 
born out of wedlock and the reputed father 
marry at any time after its birth, the child is 
then deemed to be their legitimate off- 
spring.'9 BJ 


'FLA. STAT. §742.09 states: 
“It shall be unlawful for the owner, publisher, 
manager, or operator of any newspaper, maga- 
zine, radio station, or other publication of any 
kind whatsoever . . . to publish the name of any 
of the parties to any court proceeding instituted 
or prosecuted under this [determination of 
paternity] act... .” 

In order to avoid any potential difficulty or 
unintentional violation of this statute, the cases 
cited herein shall be referred to by volume and 
page number only with the names of the parties 
omitted. 

210 AM. JuR. 2d Bastards, §11. 


3 E.g., 335 So.2d 261, 264 (Fla. 1976). 

4FLa. STAT. §742.011. 

5335 So.2d 261 (Fla. 1976). 

®FLA. STAT. §742.041 (1981); 421 So.2d 632 
(Fla. Ist D.C.A. 1982). 

7389 So.2d 1190 (Fla. 2d D.C.A. 1980). 

*379 So.2d 692 (Fla. 4th D.C.A. 1980); 193 
So.2d 212 (Fla. 3d D.C.A. 1966), cert. denied, 
201 So.2d 559 (Fla. 1967). 

9A. Mendelson, “From Here to Paternity,” 
BARRISTER, p. 12, 14 (Winter 1982); 3 LAwYER'’s 
MEDICAL ENCYCLOPEDIA. §24.26 (1980 Supp.), 
see also. 384 So.2d 1362 (Fla. 2d D.C.A. 1980); 
387 So.2d 465 (Fla. Ist D.C.A. 1980). 

10 Mendelson, supra; 387 So.2d 465 (Fla. Ist 
D.C.A. 1980). 

"NE g., Ga. CODE ANN. §74-307 (1980); 
Mendelson, supra. 

"2412 So.2d 69 (Fla. Ist D.C.A. 1982); 389 
So.2d 1190 (Fla. 2d D.C.A. 1980); 387 So.2d 465 
(Fla. Ist D.C.A. 1980); 384 So.2d 1362 (Fla. 2d 
D.C.A. 1980). A unanimous United States 
Supreme Court opinion held a provision of the 
Connecticut statute on blood tests unconsti- 
tutional as violative of due process when it 
denied use of the tests to a putative father who 
could not afford to pay for them as the statute 
required. 452 U.S. 1, 101 S.Ct. 2202, 68 L.Ed. 2d 
627 (1981). 

3412 So.2d°918 (Fla. Ist D.C.A. 1982). 

14360 So.2d 399, 404 (Fla. 1978). 

15395 So.2d 640 (Fla. 2d D.C.A. 1981). 

16427 So.2d 374 (Fla. 2d D.C.A. 1983). 

'7390 So.2d 53 (Fla. 1980). 

Mendelson, supra. 

'9FLA. STAT. §742.091 (1981). 
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Trial Lawyers’ Forum 


The Trial of a Bank Related Matter 


A bank case can be dry, boring and complicated. Counsel can use trial strategy that simplifies the issues 
and brings drama to the bank “back room” 


by Thomas R. Spencer, Jr. 


The preparation of a bank related 
matter for trial requires the typical review 
before combat which any competent 
lawyer will undertake. He will review the 
issues at bar, his client, his opponent, the 
witnesses, the trier of fact, and the 
expected interrelationships between all of 
these components. He will develop a “to- 
tality of perspective” of the case includinga 
keen, objective understanding of the real 
impact of his case on the expected mind-set 
of those whom he is trying to persuade. 

The lawyer will review the nature of his 
client and his (or its) psychological posi- 
tion in the case. He will analyze whether 
there are any “built-in” prejudices of which 
he can either take advantage or avoid. For 
example, a plaintiff-customer suing a bank 
for damages alleged to result from an en- 
coding error causing a misdirected deposit, 
in a case tried to a jury, probably has a psy- 
chological edge over the bank, which needs 
to be either emphasized or confronted. 

An analysis must be made of the 
simplest explanation of the issues to be 
presented to the trier of fact. For example, 
in an action between two banks over a 
mistake alleged to be made by the payor- 
defendant bank in processing an item 
deposited for collection by the plaintiff 
bank, the issues may be complex. The trier 
of fact will have to be educated in the 
process of collection,! the time limitations 
of the “midnight deadline,”? the Federal 
Reserve System, the philosophy and pro- 
cedure of the Uniform Commercial Code,’ 
and what happens practically in the “back 
room” or operations center of every bank. 
The issues must be distilled to their clearest 
essentials and the claims or defenses must 
make good, practical sense. 

The lawyer will analyze the forensic 
abilities of his witnesses, including his 
client. Can the client (or representative of 
the client, if it isa bank) present his case or 
defense? If not, the lawyer will undoubted- 
ly hire an expert who is fluent in the subject 


and has what will be required to make a 
clear, simple, fluid and impressive impact 
on the trier of fact. 

One will, of course, review the opposing 
counsel, his strengths and weaknesses in 
the banking area. How will he prepare? 
Does he have a command of the issues? 
Does his position make logical, practical 
sense? 

In the same way, an objective look at the 
judge trying the case is absolutely required. 
By the trial, counsel will know how con- 
versant the judge is with the banking 
issues. Since judges are, after all, ordinary 
consumers, some slight prejudices or mis- 
conceptions of the law or banking prac- 
tices may exist which will either be used or 
overcome by counsel. In a case where an 
esoteric issue concerning the Uniform 
Commercial Code is presented in a trial to 
the bench, counsel may wish to associate 
(or, in the proper case, call as an expert 
witness) a noted professor of law who has 
written on the subject. 

Having reviewed these components, 
counsel will analyze the real impact of the 
interrelationships of the parts of the case 
on the trier of fact and develop a “totality 
of perspective.” Counsel should explain 
the issues to a few lay friends, secretaries, 
or even lawyers who are unfamiliar with 


the area, in order to gauge reactions. The 
object is, of course, to discover all of the 
possible questions which the hearer could 
conjure up on the issues, and to prepare 
answers for these questions which are 
helpful to the case. Most judges and juries 
really want to understand but expect 
counsel to “spoon feed” the case. 

Next, counsel will organize his case for 
combat. The trial notebook, consisting of a 
digest of pleadings, discovery, depositions, 
pretrial motions, etc., is prepared. Counsel 
will have composed a trial memorandum 
for the court dealing with the expected 
issues of law. It is always a good idea to 
attach copies of the main cases cited in the 
memorandum. The jury instructions will 
have been drawn well prior to trial in 
simple, clear language with as few words as 
possible. Copies of the authority cited in 
the instructions should be attached for the 
benefit of the court. These instructions 
should be read over and over to uninvolved 
persons to ensure a crisp presentation. 

It might behoove counsel to consider 
preparing several simple, clear charts to 
explain the case. For example, in a case 
involving whether a bank that cashed a 
check drawn on another bank became a 
“holder in due course of the check,” under 
the Uniform Commercial Code, F.S. 
§673.302, an explanation of the banking 
“chain” and a precise reconstruction of the 
dates of every event in the chain may be 
necessary. A photographic enlargement of 
the check may be used to emphasize some 
point. 

Voir dire will be used to uncover in- 
stances of prejudice or experience with the 
banking issues. In a case involving a 
deposit credited by mistake of the plaintiff 
bank to the defendant's account (which the 
defendant spent), counsel for plaintiff will 
want to phrase, provided the judge will 
permit it, questions that will elicit how the 
jury feels about banks and mistakes: 

“Do you believe that a bank which like 
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all of us makes an honest mistake, should 
not under any circumstances be entitled to 
recover the money of its depositors?” 

“Have you had any experience which 
leads you to believe that banks are not 
entitled to receive the fair and equal 
treatment of the law to which we are all 
entitled?” 

The opening statement will crystallize 
the issues, and, right from the start, 
counsel must develop his “theme” and 
begin to hammer at it. I believe that all 
triers of fact will pay attention for as long 
(and only so long) as counsel or his 
witnesses intellectually “entertain” the 
judge or jury. Thus, strong delivery, 
fluency of presentation, and a logical se- 
quence of content are essential. Eye 
contact and controlled, nonverbal com- 
munication are critical. When making an 
opening statement to the judge, I always 
use the charts prepared for trial to acquaint 
the judge with what I will present later. 

I almost always call my client /ast in the 
case. There are several reasons for this. I 
want my client to get over his initial ner- 
vousness, which is natural. I want to have 
the benefit of calling my adverse party first 
as an adverse witness, and cross examining 
him in a manner that explains my issues. I 
want the adverse party to discuss his 
position, so my client can prepare to refute 
each position. I want my expert witness to 
hear the adverse party (if he is not 
excluded). This tactic almost invariably 
traps the opposing lawyer into “rehabili- 
tating” his client by presenting his case, 
defense or rebuttal out of order, so that | 
have time to shoot at it and also prepare 
my client to help. 

When | call an expert witness, | make 
sure that he is a banker, qualified both 
educationally and forensically, and able to 
assist in explaining the banking process at 
issue. I review his testimony to ensure that 


he is an interesting, clear speaker. | train 
him to establish eye contact with the judge 
or jury. Inevitably, | ask him to prepare the 
questions for me that he believes I should 
ask to elicit the desired response. There are 
many very qualified bankers who will 
happily testify in defense of a bank. 
Finding expert witnesses who will testify to 
establish fault of a bank is sometimes a 
difficult task. I usually resort to either 
retired bankers with much experience, or 
to university professors or, as a last resort, 
a banker with whom my client has a busi- 
ness relationship. 

The closing argument is the last oppor- 
tunity to answer any questions the trier of 
fact may have. The questions of jurors 
(which they never can ask) must be 
anticipated and covered either by testi- 
mony, evidence or argument. The 
questions of a judge in a bench trial are 
easier to ascertain. Normally, the judge 
just asks them. However, when it feels 
“right,” I ask the judge if there are any 
issues on which I have not made myself 
clear or any issues for which he wishes 
either additional memoranda or argument. 

In summary, counsel must be aware that 
a bank case can be a dry, boring, 
complicated tangle of strange terms and 
systems. On the other hand, the “stage” can 
be set for an interesting documentary of 
the life of a check, the vagueness of com- 
puter systems, and the drama of the bank 
“back room.” The trained lawyer knows 
that the triers of fact or the judge of law 
want to be fair, want to understand, want 
to be entertained, and (like all of us) do not 
necessarily want to work hard at it. Under- 
standing these natural laws of human 
nature simplifies the trial strategy in an 
otherwise complex bank case. BJ 
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Federal Remedies for Commodities Fraud 


When clients lose money through fraudulent investments, the choice of remedy may be appending a 
punitive damages claim to an action filed in U. S. District Court pursuant to §22 of the Act or a 


reparations proceeding under §14. 


by H. Hugh McConnell 


With unfortunate frequency Florida 
practitioners are confronted with clients 
who have lost money through fraudulent 
practices in the investment area known 
generally as “commodities.” Certain com- 
modities transactions are governed by fed- 
eral law, which offers the aggrieved client 
several avenues through which claims for 
fraud may be pursued. The remedies avail- 
able under federal law, and the relative 
advantages and disadvantages of each, are 
the subject of this article. 

The Commodities Exchange Act (the 
“Act”)! places several categories of com- 
modity contracts under the exclusive regu- 
latory jurisdiction of the Commodities 
Futures Trading Commission (“CFTC”), 
an independent federai administrative 
agency. The first step in analyzing a client’s 
fraud case is to determine whether the 
transaction in question falls under the 
CFTC’s jurisdiction. If it does, the reme- 
dies discussed in this article apply; if it does 
not, the remedial benefits of the Act are un- 
available, and the practitioner must instead 
fashion the claim from other federal and 
state law which may be applicable. 

Pursuant to the Act, the CFTC regulates 
the following types of commodities trans- 
action: futures contracts (“futures”); deriv- 
ative agreements involving futures (op- 
tions, brokerage account agreements, and 
syndications known as “commodity 
pools”); and leverage contracts.? Briefly 
described, futures are contracts for the fu- 
ture delivery of a commodity, which are 
bought and sold on margin} through the 
intermediation of an organized contract 
market, exchange or board of trade. Fu- 
tures contracts contain standardized terms 
of quantity, quality, and date and place of 
delivery with the only significant variable 
being price. Price is determined by open 
bidding on the floor of the commodity ex- 
change where it is traded, and the price 
thus set serves as a benchmark for the 
trading of the actual, “cash” commodity in 


the world markets. 

Leverage contracts also involve the pur- 
chase of commodities on margin, but omit 
the intermediation of the organized con- 
tract market, and instead are sold directly 
to the investor by the dealer. Prices are set 
unilaterally by the dealer itself, who thus 
“makes the market” for the customer. 
Generally, leverage contracts involve long- 
term purchases and require customers to 
pay leverage dealers periodic fees to “carry” 
the unpaid balance of the purchase price 
during the time the contract remains open. 
While futures contracts serve the economic 
functions of setting prices for cash com- 
modities and allowing industrial producers 
and consumers to hedge their future deal- 
ings in commodities, leverage contracts are 
primarily designed only for speculation by 
investors. Leverage contracts generally in- 
volve the sale of precious metals, such as 
gold, silver and platinum. 

The Act does not actually define futures* 
or leverage contracts,S and references to 
them in the Act can be elusive and circular 
to the uninitiated. Indeed, even the CFTC 
has at times appeared uncertain as to whe- 
ther any meaningful distinction exists be- 
tween those contracts from a regulatory 
point of view. Because both contracts in- 
volve futures delivery and contain stan- 


dardized terms, there was for some time an 
on-going debate over whether leverage 
contracts actually fell within the definition 
of “contracts for future delivery” and 
should therefore be regulated as such. The 
1982 amendments to the Act, however, re- 
solved the debate by mandating separate 
regulatory schemes for each investment 
vehicle. The CFTC is at the time of this 
writing receiving comments on proposed 
new regulations over leverage transactions 
to be promulgated pursuant to §19 of the 
Act.7 

Another source of definitional confu- 
sion is the express caveat contained in the 
Act that “The term ‘future delivery’. . . 
shall not include any sale of any cash com- 
modity for deferred shipment or delivery.”* 
Thus, while contracts for “future” delivery 
are regulated, cash sales for “deferred” de- 
livery (sometimes known as “forward” 
contracts) are not. This has created a regu- 
latory no-man’s land, where the CFTC, 
confronted with a highly creative and fluid 
industry, has had some difficulty clarifying 
its own jurisdiction.® 


Reparations 


Having determined whether the client's 
problem concerns a regulated or unregu- 
lated transaction, the next step for the 
practitioner is to select an appropriate 
remedy for redress. For regulated trans- 
actions, the Act offers three mechanisms 
for seeking relief: administrative repara- 
tions proceedings; actions for damages in 
United States District Court; and arbitra- 
tion. These are declared in §22(9)(2) of the 
Act to be the “exclusive remedies under 
this Act available to any person who sus- 
tains a loss as a result of any violation of 
this Act.”!¢ 

Section 14 of the Act creates the right to 
seek through the CFTC reparations from 
any person “registered” under the Act.!! 
The reparations procedure is set forth in 
rules promulgated by the CFTC” which 
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are intended to be “construed liberally so 
as to secure the just, speedy and inex- 
pensive determination of the issues pre- 
sented... 

The scope of relief is broad and covers 
“any violation of any provision or any rule, 
regulation, or order issued pursuant to this 
Act... .”!4 The result is that even technical 
violations of CFTC regulations can be the 
basis for a reparations claim. In the or- 
dinary case, however, damage claims will 
most likely be based on violations of the 
antifraud provisions of the Act and CFTC 
regulations. These provisions echo the 
operative language of their regulatory 
cousin, Securities and Exchange Com- 
mission Rule 10b-5,'5 although the CFTC 
has warned against an “uncritical appli- 
cation of security law principles and prac- 
tices” to the commodities contracts regu- 
lated by the Act.!6 

Case law developing acts constituting 
fraud under the Act has ranged far and 
wide over various abuses in the commodi- 
ties industry. In the ordinary case, claim- 
ants under the Act should have a far easier 
time proving statutory fraud than they 
would proving common law fraud. 
Perhaps the most important advantage to 
the claimant is the lack of a scienter re- 
quirement in proving fraud under the 
Act.!7 Numerous practices in the com- 
modities industry have been declared by 
the Act or found by the CFTC to constitute 


antifraud violations, including churning,'® 
unauthorized trading,'® failing to liqui- 
date positions,”° failing to disclose risks,?! 
making unsubstantiated claims of future 
profits,2? bucketing orders,?3 operating a 
“boiler room” sales facility,24 and negli- 
gently misrepresenting the status of a 
customer’s account.?5 

Reparations claims must be brought 
against persons who are actually registered 
with the CFTC pursuant to licensing re- 
quirements of the Act.26 These include 
“futures commission merchants” (com- 
monly called “brokers”), “commodity trad- 
ing advisors,” “commodity pool oper- 
ators” and certain nonclerical employees 
of those registrants.27 Persons who were 
legally required to register but who had 
failed to do so (so-called “outlaws”) were at 
one time also subject to reparations claims, 
but a recent amendment to the Act nar- 
rowed the class of subject persons by elim- 
inating such outlaws in order to “stream- 
line the entire reparations process.”?8 

Reparations claims must be brought 
within two years after the cause of action 
accrues.2? As a precondition of filing for 
reparations, there can be no pending arbi- 
tration proceeding or civil court litigation 
involving the same claims.3° In the event 
pending civil litigation is terminated with- 
out a decision on the merits, a claimant is 
still entitled to file for reparations, pro- 
vided, of course, that his claim has not be- 
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come time-barred during the pendency of 
the civil proceedings.3! 


Punitive damages are not recoverable in 
reparations proceedings,*2 and attorney’s 
fees may only be recovered in extraor- 
dinary circumstances, such as vexatious or 
disruptive conduct which approaches bad 


-faith during the actual reparations pro- 


ceedings.33 Because discovery is limited, 
and depositions are not available under the 
reparations rules, out-of-pocket costs tend 
to be lower than in court proceedings. 


Perhaps the greatest advantage of the 
reparations process is litigating before ad- 
ministrative law judges who are highly 
knowledgeable about the commodities in- 
dustry and commodities law. In these non- 
jury proceedings, this minimizes the neces- 
sity of a time-consuming education of the 
fact finder about matters which, to the in- 
experienced practitioner, can be most 
complex and confusing. 


Under current rules, reparations pro- 
ceedings can often take years until a claim 
is brought to fruition. The limited number 
of administrative law judges combined 
with a large caseload and occasional bud- 
getary constraints can cause claims to 
languish for several years before the ad- 
ministrative law judge is able to hold a 
hearing and issue an initial decision. As- 
suming a favorable result at the initial 
hearing, the claimant then faces a two- 
tiered review process that may add several 
years to the reparations procedure. This 
process includes: (1) application for review 
of the initial decision by the CFTC; (2) 
review of the initial decision by the CFTC 
and entry of a final order thereon by the 
CFTC; and (3) review of the final order of 
the CFTC in the appropriate circuit of the 
United States Court of Appeals. Three 
rounds of briefing may be required before 
the review process ends.*4 


Recognizing that reparations proceed- 
ings can be inordinately slow, Congress 
recently amended the Act to direct the 
CFTC to promulgate new rules as “neces- 
sary and appropriate for the efficient and 
expeditious administration” of the repara- 
tions section of the Act,35 and the CFTC 
has accordingly issued new proposed rules 
designed to “simplify” and “streamline” 
the reparations process.** As of this writ- 
ing, the proposed rules have been pub- 
lished for public comment. Practitioners 
contemplating seeking reparations should 
determine the status of the rules changes 
and consult with the CFTC for an estimate 
of the time necessary to complete the entire 
procedure. 


‘Damage Action in United States 
‘District Court 


An alternative to the reparations pro- 
cess is an action for damages brought in the 
United States District Court. This remedy 
was established by Congress in the Futures 
Trading Act of 1982,37 which amended the 
Commodities Exchange Act by creating a 
private right of action for violations of that 
Act and setting forth a statutory frame- 
work for seeking relief under §22 of the 
Act.38 Before passage of the 1982 amend- 
ment, no private right of action had been 
legislatively expressed, and a conflict had 
arisen among several circuits of the United 
States Court of Appeals as to whether a 
private right of action was implied in the 
Act.39 That conflict was put to rest in May 
1982, when the United States Supreme 
Court held in Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Curran* that an 
implied right of action did in fact exist. 
Shortly thereafter, Congress passed the 
1982 amendment, which became effective 
January 11, 1983. 

In defining this private right of action, 
§22 of the Act also places certain limits on 
it. Exclusive jurisdiction of damage ac- 
tions is given to the United States district 
courts, and, like reparations claims, 
actions must be brought within two years 
after the date the cause of action accrued. 
Furthermore, liability for violations of the 
Act is created only for “actual damages,” 
so that, as with reparations claims, punitive 
damages are unavailable to claimants un- 
der §22. 

Section 22 creates two general classes of 
persons potentially liable to suit. Subsec- 
tion (a), under which most practitioners 
will be likely to bring their actions, is 
directed toward violations of the Act aris- 
ing from rendering trading advice, broker- 
ing futures transactions, and selling op- 
tions, leverage contracts, and interests in 
commodity pools. “Any person” is subject 
to liability, except contract markets, li- 
censed boards of trade and registered fu- 
tures associations. By subjecting “any per- 
son” who violated the Act to liability, 
subsection (a) includes within its scope 
those “outlaws” unregistered with the 
CFTC who were eliminated from liability 
under the reparations section of the Act.#! 

Those entities exempted from liability 
under subsection (a) are specifically ad- 
dressed in subsection (b), which makes the 
failure to enforce properly the internal 
bylaws, rules, regulations or resolutions of 
such entities the basis for a damage claim. 
Public abuses commonly occurring in the 


industry will generally not fall under 
subsection (b), and practitioners will 
probably find subsection (a) more ap- 
plicable to the cases with which they are 
confronted. 

Section 22(a) actions can only be 
brought for violations of the Act itself, 
whereas the reparations procedure is avail- 
able for violations of CFTC rules and regu- 
lations as well as for violations of the Act. 
This limitation under §22(a) should not, 
however, hinder actions brought for statu- 
tory fraud, because the antifraud provi- 
sions relevant to all such claims are either 
expressly contained in the Act or can be 
read into the Act from CFTC regulations. 
Fraud in connection with futures is pro- 
hibited in §4b of the Act,4? and fraud in 
connection with trading advisory and com- 
modity pool operators is prohibited in 
§40.43 

While the Act itself contains no anti- 
fraud provisions per se in connection with 
leverage contracts, §19, which places 
leverage contracts under CFTC jurisdic- 
tion, makes it unlawful to enter into such 
contracts “contrary to any rule, regulation, 
or order of the Commission designed to... 


prevent manipulation or fraud.”44 CFTC 

Regulation 31.03 prohibits fraud in lever- 

age contracts,45 and therefore violation. 
of that regulation can be considered a vio- 
lation of the Act. Also, dealers in leverage 
contracts, who advise their customers on 
the advisability of trading leverage con- 
tracts, are now defined to be commodity 
trading advisory by §2a of the Act, and 

therefore leverage dealers may additionally 
fall under the fraud proscriptions of §40 of 
the Act as well. Proposed new regulations 
over leverage transactions, which are now 
out for public comment, will clarify and 
further expand the prohibition against 
fraud to meet numerous past complaints of 
abuses in this area.4” 

Similarly, the antifraud provisions of 
CFTC Regulations 32.9 and 33.10 in con- 
nection with options transactions* can be 
read into §4c(10) of the Act, which pro- 
hibits option trading contrary to any rule, 
regulation or order of the CFTC. 


Arbitration 

For customers having disputes with a 
contract market or its members or em- 
ployees, §5a(11) of the Act provides that 
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the contract market must provide a pro- 
cedure in the nature of arbitration for the 
settlement of claims and grievances.* This 
remedy, limited to contract markets and 
their members, applies only to customers 
dealing in futures and options and is 
therefore inapplicable to leverage trans- 
actions and claims against commodity 
trading advisors and commodity pool 
operators. 

Arbitration under §5a(11) must be 
voluntary. A customer of any person li- 
censed under the Act may, however, by 
predispute agreement bind himself to 
arbitration and thereby contractually 
waive his right to proceed through court 
action for damages.5! The CFTC has pro- 
mulgated regulations governing a custo- 
mer’s arbitration rights in general, and 
predispute arbitration agreements in par- 
ticular.52 A customer may not be required 
to sign a predispute arbitration agreement 
as a condition of doing business with a con- 
tract market or member. Furthermore, 
even though a customer may waive his 
right to litigate his claims in court by an 
agreement satisfying the requirements of 
the Regulations, in no circumstances can 


the customer by such an agreement be 
deemed to have waived his right to seek 
reparations pursuant to §14 of the Act. 

Arbitration is also contemplated through 
any registered futures association which 
may be established pursuant to §17 
of the Act.53 Registered futures associa- 
tions are intended to be self-regulating 
bodies of persons licensed by the CFTC 
(such as contract markets, futures com- 
mission merchants, and commodity trad- 
ing advisors), which are intended by the 
Act gradually to assume the regulatory 
functions of the CFTC. CFTC Regulation 
170.854 provides that dispute resolution 
rules promulgated by a registered futures 
association must conform to the rules set 
forth by the CFTC in Part 180 of its regula- 
tions, governing arbitration by contract 
markets. 


Remedies Outside the Act 

By giving exclusive jurisdiction over 
futures contracts, leverage contracts, and 
futures-related agreements, Congress pre- 
empted state regulation of those transac- 
tions. Accordingly, the remedies discussed 
above are the only remedies available to 


claimants for violations of the Act. This is 
not to say, however, that there may not be 
other co-existing remedies under state law 
for acts which simultaneously violate both 
federal or state law and the Act.55 For 
example, a violation of an antifraud pro- 
vision of the Act may also constitute com- 
mon law fraud as well, in which case an ac- 
tion for damages under a fraud theory 
might be brought in state court alone or 
might be added as a pendent claim in a 
United States District Court action brought 
pursuant to §22 of the Act. No such allied 
state claims could be raised, however, ina 
reparations proceeding. 

For those transactions not under the 
jurisdiction of the CFTC, such as cash and 
deferred delivery transactions, claimants 
are limited to existing state and federal 
remedies. Breach of contract, conversion, 
breach of fiduciary duty, and common law 
fraud should be considered, as well as 
punitive damages in a proper case. In 
addition, the Florida Deceptive and Unfair 
Trade Practices Act,5* which declares un- 
lawful “unfair or deceptive acts or prac- 
tices in the conduct of any trade or com- 
merce,”57 creates a private right of action 
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for the recovery of actual damages and at- 
torney’s fees and costs for violations of that 
act.58 Also, F.S. §812.035 creates a private 
right of action for persons injured by 
reason of violation of Florida’s statutory 
theft laws and allows for the recovery of 
treble damages and punitive damages by 
victims of such crimes. 


Conclusion 

The choice of remedy will, of course, 
depend upon the nature and circumstances 
of each claim. If the fraudulent acts com- 
plained of would be sufficient to justify 
punitive damages under a count for com- 
mon law fraud or breach of fiduciary duty, 
the practitioner should consider appending 
such a claim to an action filed in the United 
States District Court pursuant to §22 of 
the Act. For smaller claims, where limiting 
costs can be important, reparations pro- 
ceedings under §14 of the Act may be ap- 
propriate. Hopefully, the CFTC’s new 
reparations rules will soon have the in- 
tended effect of shortening and simplifying 
the reparations procedure. BI 
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Environmental and Land Use Law 


Lakes: Distinguishing Them from Wet Prairies 


The state regulates lakes under several chapters in Florida Statutes, but what is a lake? Nowhere is a lake 


by James R. Brindell 


A lake is the landscape’s most beautiful and ex- 
pressive feature. It is the earth’s eye; looking into 
which the beholder measures the depth of his 
own nature.! 


So opined Henry David Thoreau. Lakes 
have been for centuries the sources of ro- 
mance, solitude, mystery, and magical 
powers. The lake district of England 
spawned the verses of the poets Words- 
worth, Coleridge, and Southey. The Loch 
Ness is searched regularly for a prehistoric 
serpent. Thomas Moore, the Irish poet, 
told the tale of a young man who disap- 
peared into the lake of the Great Dismal 
Swamp in search of the deceased girl he 
loved.? And as he lay dying, King Arthur 
ordered Sir Bedivere, his last remaining 
knight, to fling his sword, Excalibur, back 
into the lake from which it came, signaling 
the end of Camelot.3 

Florida’s topography is punctuated with 
thousands of natural freshwater lakes. The 
majority of the natural lakes have been 
formed by sinkholes or the gradual dissolv- 
ing of subsurface limestone by percolating 
surface or ground water; these are termed 
“solution lakes.” Other lakes are relict sea 
bottom depressions or are the result of 
stream processes, such as erosion, sedi- 
mentation, and channel changes, isolating 
a portion of the stream from the re- 
mainder.‘ 

The state regulates lakes under F-.S. 
Chapters 125 (pollution of lakes), 253 (sub- 
merged lands; navigable lakes), 298 (drain- 
age of lakes), 372 (freshwater fish), 373 
(surface waters and impoundments), 387 
(deposit of deleterious substances), and 
403 (pollution of waters of the state), and 
the various regulations promulgated there- 
under.’ None of these statutes or rules de- 
fines the term “lake.” Apparently, it is as- 
sumed that we shall know a lake when we 
see one. 

The ability to distinguish between lakes 
and other water bodies is not particularly 
important under the surface water manage- 
ment authority of the water management 
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defined. Habitat classification helps determine a lake’s characteristics. 
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districts, since the concept of “impound- 
ments” captures all types of depressions 
which collect water. On the other hand, 
the distinction between lakes and other 
types of isolated freshwater wetlands, such 
as wet prairies, becomes very important in 
determining state jurisdiction over dredg- 
ing and filling.” 


DER Jurisdiction 

The categories of waters over which the 
Florida Department of Environmental 
Regulation (DER) has the enabling au- 
thority to assert jurisdiction is extremely 
broad. An argument can be made that for 
the purpose of regulating dredging and 
filling, DER’s authority extends to most 
wet prairies. Under that argument, their 
authority would not extend to wet prairies 
owned entirely by one person, except as to 
discharges onto other lands or waters.’ 
However, the assertion of such jurisdic- 
tion by DER has been intentionally limited 
to nine types of water bodies specified in 
§17-4.28(2),  F.A.C.: rivers their 
natural tributaries; streams and_ their 
natural tributaries; bays, bayous, sounds, 
estuaries, and their natural tributaries; 
natural lakes; the Atlantic Ocean, and the 
Gulf of Mexico.’ 
Only three freshwater categories are 


regulated under 17-4.28, F.A.C.: i.e., rivers 
and streams, their natural tributaries, and 
lakes. The lake category is further limited 
to natural lakes owned by more than one 
person which do not go dry each yeag and 
which have at least 10 acres of water area 
with a maximum average depth in excess 
of two feet. Not listed are wet prairies, fresh- 
water marshes, cypress ponds, swamps, or 
bogs. Two facts make these omissions sig- 
nificant. 

First, south of Orlando, the state con- 
tains many thousands of discreet and iso- 
lated waterine areas of the types not listed 
in DER’s dredge and fill rule.!° Many of 
these areas may appear to be lakes or 
ponds owing to their circular or curvilinear 
shape with definite upland boundaries. In 
addition, a property owner will likely find 
these water bodies located randomly on a 
tract of land in a fashion which does not 
enable them to be incorporated entirely 
intact into a land development plan for the 
property. 

Second, the tremendous increase occur- 
ring in Florida’s population is resulting ina 
corresponding increase in land develop- 
ment activity in the interior areas of South 
Florida. This results from the fact that 
much of the land in South Florida, which is 
located at the water’s edge of the Atlantic 
Ocean and Gulf of Mexico, is occupied, 
and development on the remainder of that 
coastal land is severely limited by existing 
wetlands regulation.'! As a consequence, 
interior wetlands are increasingly being 
confronted with alteration by develop- 
ment.!? Thus, the determination as to whe- 
ther a particular interior wetland is a 
“lake” may have crucial implications for 
the development of a tract of land. 


Defining a Lake 

Experience has shown that reaching a 
consensus on what constitutes a lake may 
not be as easy as one might think at first. In 
a recent case, DER’s dredge and fill staff 
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took the position that a 40-acre wet prairie 
located on property owned by more than 
One person was a lake and, therefore, the 
proposed dredging of it by the developers 
for fill would require a permit. Past deci- 
sions of DER indicated that such a permit 
could not be obtained. The fill was 
required to raise the elevations of uplands 
for roads and house pads to avoid flood- 
ing without lowering the water table so 
that the other wet prairies on the site could 
be maintained in a viable state. The de- 
veloper took the position that the disputed 
water body was not a lake.!3 

Confronted with the situation just de- 
scribed, one’s initial instinct is to look with 
confidence to the dictionary for a defini- 
tion to resolve the dispute. Webster says a 
“lake” is “a considerable inland body of 
water.”!4 From this, we learn that it is 
interior of the coast and is large in size, but 
we do not know what constitutes “large.” 
Henry Campbell Black defines a “lake” as 
“a considerable body of standing water ina 
depression of land or expanded part of a 
river.”!5 This definition adds the concept of 
depression, which is in keeping with our 
general perception, but then complicates 
the issue by introducing the idea that a lake 
can bea widened portion of a flowing river. 

The Restatement of Torts concludes 
that a “lake . . . isa reasonably permanent 
body of water substantially at rest in a de- 
pression in the surface of the earth, if both 
depression and body of water are of 
natural origin ora part of a watercourse.”!¢ 
This explanation adds the ideas that the 
water in a lake is ordinarily present, but 
not always, that the water is mostly un- 
moving, and that the body of the lake and 
the lake water are of natural rather than 
man-induced origins. Untortunately, all of 
these definitions could also describe wet 
prairies and freshwater marshes, albeit not 


with useful precision.!7 

Florida Jurisprudence and American 
Jurisprudence direct us to the leading case 
of Libby, McNeil & Libby v. Roberts, 110 
So.2d 82 (Fla. 2d DCA 1959), a Florida 
case, wherein the court adopts the defini- 
tion of “lake” set forth in American Juris- 
prudence."* The court states at page 84 that 
a “lake” is defined in 56 Am. Jur., Waters, 
§50, as: 


Ordinarily, the controlling distinction betweena 
stream and a pond or a lake is that in the one 
case the water has a natural motion—a 
current—while in the other the water is, in its 
natural state, substantially at rest. However, the 
existence or nonexistence of a current is not in 
all cases determinative of the character of the 
body of water. The mere fact that water is very 
shallow, so that marsh grass appears above the 
surface; that it is called a marsh; that the water is 
not deep enough to admit of navigation, or that 
the surface is not at all times wholly submerged, 
does not preclude its being in fact a lake. Nei- 
ther does the size or depth of a body of water 
solve the question whether it is a lake or a 
stream.!9 : 

After elucidating all of the factors which 
are not determinative of whether a water 
body is a lake, many of which seem that 
they ought to be (e.g. nonexistence of cur- 
rent, depth, covered with emergent grasses, 
size), the court fails to provide us with the 
determinative factors necessary for a use- 
ful definition. It is also interesting to note 
that American Jurisprudence cites no 
source for the definition adopted by the 
court in Libby, McNeil & Libby.*° Inaddi- 
tion, the focus of the court in Libby, 
McNeil & Libby as in many other cases 
was on distinguishing between lakes and 
watercourses, not between lakes and other 
ponded water bodies such as wet prairies. 

No other legal definitions have been 
found which provide a more useful descrip- 
tion of the term “lake” than those set forth 
above.?! 


Essentially, the issue of what constitutes 
a lake is a matter of habitat classification. 
Under one classification approach, Florida 
can be divided into three major habitat 
groups: upland, wetland, and aquatic. Up- 
lands include coastal strand, dry prairies, 
savanna, pine flatwoods, sand scrub, 
turkey oak sandhill, mixed pine hardwood, 
hardwood hammocks, and tropical ham- 
mocks. The wetland category includes 
coastal marshes, wet prairies, freshwater 
marshes, cypress scrub, cypress swamp, 
hardwood swamps, and mangrove 
swamps. The aquatic group includes open, 
freshwater springs, lakes, ponds, rivers, 
and streams.?? 

Another classification scheme utilizes 
seven major habitat categories: urban, 
agriculture, rangeland, forested uplands, 
water, wetlands, and barren land. Lakes 
are included under the “water” category 
and freshwater swamps, bayheads, bogs, 
marshes, and wet prairies are placed in the 
“wetland” category.?3 

A third habitat classification methodol- 
ogy focuses on wetlands and deepwater 
habitats identifying them as marine, estu- 
arine, riverine, lacustrine, and palustrine. 
The remaining habitats are uplands. Lakes 
are piaced in the “lacustrine” (lake-like) 
category with marshes, swamps, bogs, 
fens, and wet prairies being situated under 
“palustrine.”24 

In all of these classification systems, 
lakes are identified as habitats distinct 
from marshes, swamps, and wet prairies. 
However, palustrine wetlands may be 
associated physically with lake (lacustrine) 
habitats.25 What then distinguishes a lake 
from other habitats such as the wet prairies 
which are so prevalent in South Florida? 

The essential distinction is that over a 
long course of time lakes will normally 
have water present. The water will usually 
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be at rest covering nearly all of the de- 
pression (located waterward of the sur- 
rounding uplands) which comprises the 
water body. Wet prairies, on the other 
hand, normally go dry on a regular basis.?¢ 
Furthermore, large lakes have an inner 
open zone where the depth precludes emer- 
gent vegetation, although floating and sub- 
mergent plants may be present.?’ This open 
water area is the limnetic zone.?8 Located 
between the limnetic zone and the adjacent 
uplands will be a shallow zone of emergent 
vegetation comprised of the types of plants 
often found in wet prairies and freshwater 
marshes. Small lakes (ponds) may not have 
a limnetic zone.”9 

Before conceding that a ponded water 
body with emergent vegetation is a lake, a 
careful examination of that water body 
should be made to determine if it has the 
determinative characteristics of a lake 
rather than superficial similarities. BJ 
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Real Property, Probate & Trust Law 


The Pretermitted Spouse 


Florida public policy provides for the pretermitted spouse to receive a share of a decedent’s estate, but 
“pretermitted spouse” is not clearly defined in the statutes. 


by William D. McEachern 


Under public policy of the State of Flori- 
da a share of a decedent’s estate is pro- 
vided a surviving, pretermitted spouse. 
This policy is founded upon the assump- 
tion that the decedent would have pro- 
vided for the surviving spouse had the 
decedent lived longer. The law assumes 
that the decedent, although having exe- 
cuted a will prior to death and also exe- 
cuted prior to marriage, did not intend, 
due to the intervening circumstance of 
being newly married, that such will would, 
in effect, disinherit the surviving spouse. 

This article will deal with selected issues 
arising from the application of statutes 
pertaining to a pretermitted spouse. It will 
not deal with any issues regarding pre- 
termitted children, nor will it deal with all 
the issues raised regarding the intestacy 
law, except as such law is applicable to the 
pretermitted spouse. 

The general scheme of F.S. §732.301 is 
to entitle the pretermitted spouse to a share 
of the estate equal in value to that which 
the surviving spouse would have received 
had the testator died intestate. There are 
several statutory exceptions to this general 
tule, which turn upon whether the 
decedent has recognized the existence of 
the pretermitted spouse and has taken 
some affirmative action in response to this 
recognition. Therefore, if provision has 
been made for the surviving spouse by 
either a prenuptial or postnuptial agree- 
ment, or if the will provides for the sur- 
viving spouse, or if it indicates an intention 
on the part of the testator not to provide 
for the surviving spouse, then the surviving 
spouse is not a pretermitted spouse.! 

The definition then of a pretermitted 
spouse has both positive and negative ele- 
ments: first, the decedent must have mar- 
ried after the execution of the will and must 
have a spouse surviving; and, second, the 
omission in the will regarding provision for 
the surviving spouse must be an uninten- 
tional omission. 


As the pretermitted spouse generally 
receives a share equal in value to a surviv- 
ing spouse in intestacy, the law of intestacy 
must be analyzed. The share of an intestate 
spouse is the entire intestate estate, if there 
are no surviving lineal descendants of the 
decedent.? If there are surviving lineal des- 
cendants of the decedent, all of whom are 
also lineal descendants of the surviving 
spouse, then the surviving spouse receives 
the first $20,000 of the intestate estate and 
one-half of the balance of the intestate 
estate.3 If any of the surviving lineal des- 
cendants are not lineal descendants of the 
surviving spouse, then the surviving 
spouse’s share is slightly reduced to one- 
half of the intestate estate.‘ 


Judicial Modifications to Definition 

One would assume that the term “pre- 
termitted spouse” would be clearly defined 
within our statutory framework. Unfor- 
tunately this is not true. 

Surprisingly, in the case where a will 
mentions and provides for the surviving 
spouse, the question of whether this spouse 
is a pretermitted spouse still exists; the 
inquiry focuses upon whether the will pro- 
vides for the spouse in the capacity of a 
spouse or in some other capacity.$ The pro- 
visions of F.S. §732.301(1), (2), and (3) 


have been interpreted to contain an “in 
contemplation of marriage” requirement.*® 
The Florida Supreme Court held that the 
requirement that a will executed before 
marriage provide for a spouse specifically 
in the capacity of a spouse was consistent 
with the espoused legislative purpose of the 
Probate Code.’ Hence, although a person 
may be mentioned in the will, if the testator 
does not contemplate such person in the 
role of a spouse during the drafting of such 
will, then the bequest to that person is nota 
provision for a spouse and that person is a 
pretermitted spouse, notwithstanding the 
bequest. 

This position under Florida law is in 
contrast to the decisions of other state 
courts. For example, a recent Utah 
Supreme Court case has construed the 
Utah statute which was modeled after §2- 
301 of the Uniform Probate Code, as is 
Florida’s statute.* The Utah Supreme 
Court heid. that the surviving spouse was 
not an “omitted spouse” under the statute 
because, and only because, the surviving 
spouse had received a bequest under the 
decedent’s last will. The court reasoned 
that the drafters of the Uniform Probate 
Code must have deliberately omitted any 
contemplation of marriage requirement 
under the statute, because the drafters were 
aware that this requirement was common 
in probate codes of most states prior to the 
Uniform Probate Code movement.’ 

On the other hand, where the decedent's 
final will is held to be invalid due to undue 
influence, the surviving spouse is a preter- 
mitted spouse, if a prior will, which by the 
invalidity of the final will becomes the last 
will of the decedent, omits provisions for 
the surviving spouse.'® This is true, even if 
the perpetrator of the undue influence is 
the surviving spouse.'! The court in 
Hoffman v. Kohns® stated: 

Even though she improperly influenced him to 


execute the September 26 will, once that will was 
revoked they were in the same posture as if no 
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will had been made following the marriage. 
Therefore, since there was no marriage contract 
and no reference to appellee in the September 9 
will, she was entitled under the statute to her 
intestate share, which would be Kohns’ entire 
estate because he died without lineal 
descendants. 


Under an older case, Hagan v. 
Laragione," a pretermitted spouse was not 
entitled to the pretermitted spouse’s share 
if the receipt would violate the terms of a 
contract to make mutual wills. The court 


dismissed the argument that the surviving 
spouse was a pretermitted spouse in the 
event the will was not upheld by citing the 
case of Tod v. Fuller..4 The Tod case 
stands for the proposition that a surviving 
spouse is able to assert dower rights even if 
the decedent has made a valid and binding 
agreement to distribute the entire estate to 
another beneficiary. The Hagan court 
focused narrowly upon the fact that the 
Tod case only allowed the surviving spouse 
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to assert dower rights which could not be 
applicable in the Hagan case as there is no 
analogous right to dower lodged in a 
husband. 

While it might be superficially difficult 
to reconcile the holdings of Hagan and 
Hoffman, it should be noted that the 
Hagan holding is probably correct but not 
for the reasons the court cited, because 
provision had been made under the will for 
the surviving spouse. Even though the 
court would not allow the implementation 
of the terms of the will, it is clear that the 
surviving spouse was provided for under 
such will. 

The burden of demonstrating that one is 
both a surviving spouse and also a preter- 
mitted spouse is upon the surviving 
spouse.'5 The pretermitted spouse statute 
does not raise a rebuttable presumption in 
favor of the surviving spouse which can be 
overcome by a showing of decedent’s 
intentions (other than permitted under 
F.S. §732.301(1), (2) and (3)); rather, it is 
an absolute statute.'* If its terms are met, 
then the surviving spouse is entitled to the 
share dictated by the statute in accordance 
with the applicable circumstances. Fur- 
ther, the statute cannot be extended to in- 
clude any beneficiaries other than the sur- 
viving spouse.!7 


Computation of the Pretermitted 
Spouse’s Share 

It is when one attempts to apply the 
statute that the illusion of the seeming sim- 
plicity of the computation of the share of 
the surviving spouse is dispelled. 

While the statute states that the surviv- 
ing spouse receives one-half of the intestate 
estate in certain circumstances, at least one 
court has held that the surviving spouse 
receives one-half of the ner intestate 
estate.'8 The Solomon v. Dunlap court 
held that there was no indication of legis- 
lative intent that the pretermitted spouse’s 
share is free from any liability for payment 
of taxes, debts, or costs of administration.'9 
The court cited Jn re: Suarez’s Estate®® as 
support for its position which differen- 
tiated between the surviving spouse’s 
dower share and the share to which the pre- 
termitted spouse is entitled by noting that 
the pretermitted spouse’s share under the 
then existing statute did not expressly 
provide that “[S]uch ‘share’ shall be ‘free 
from all liability for the debts of the 
decedent, all estate and inheritance taxes 
and all costs, charges and expenses of ad- 
ministration,’ as is the case when she elects 
to take dower. .. .”2! 

The present statutory provisions regard- 


—- 


ing the elective share expressly provide 
that the elective share is computed after de- 
ductions of all mortgages, liens, and se- 
curity interests.22 On the other hand, the 
intestacy statutes are silent on this issue. It 
would appear, therefore, that the holding 
of the Solomon case is not supported by 
the rationale of the Suarez case. Suarez 
argued, using a strict constructionist ap- 
proach, that the pretermitted spouse’s 
share was not free from liabilities, because 
the statute did not expressly state that it 
was free from liabilities as did the statute 
pertaining to dower. The current statute 
analogous to dower, that is the elective 
share, provides that the elective share is 
calculated after payment of liabilities. 
Hence, if the strict constructionist ap- 
proach of Suarez were to be applied, then 
the pretermitted spouse’s share would be 
free from liability, because it is not spe- 
cifically subject to liabilities as is the elec- 
tive share. 


Taxes Equitably Shared 

Further, the Solomon court, in stating 
that the pretermitted spouse’s share should 
bear its equitable portion of taxes, made 
specific reference to F.S. §733.817. Under 
F.S. §733.817(1)(e), the tax payable 
regarding property passing by intestacy 
shall be equitably apportioned among, 
and paid by, the recipients of the property 
passing by intestacy in proportion to the 
value of the property included in the mea- 
sure of the tax bears to the total value of all 
the properties included in the measure of 
the tax, except as otherwise directed by the 
will. As further discussed below, the 
administration of an estate of a decedent 
with a pretermitted spouse is still a testa- 
mentary administration. Hence, if the will 
has a provision apportioning the tax, then 
the apportionment directed by the will 
should control. 

In the event there is no direction under 
the will, then the share of the pretermitted 
spouse would bear its share of the taxes, 
but for the application of the provisions of 
F.S. §733.817(2)(c) which states that the 
term “included in the measure of the tax” 
shall not include any property or interest, 
whether passing under the will, to the 
extent the property or interest isexempt or 
is initially deductible from the gross estate. 
As the amount passing to the pretermitted 
spouse qualifies for the marital deduction 
for federal estate tax purposes, and, there- 
fore, also for Florida estate tax purposes, 
the amount passing to the pretermitted 
spouse would be property which is initially 
deductible from the gross estate and would 


not be included in the measure of the tax.?3 

Of course, in the case where there are no 
living descendants of the decedent and the 
pretermitted spouse is entitled to the entire 
intestate estate, there should be no compu- 
tational problems.”4 


Income Earned During Administration 

The intestacy statute does not expressly 
deal with either of two crucial issues: ap- 
preciation (or conversely depreciation) of 
assets during administration or income 
earned during administration. These de- 
ficiencies are probably not of import in the 
area of intestacy due to the guidance of 
F.S. §732.102(2). However, in the preter- 
mitted spouse situation, there is possibility 
of conflicting interests in the estate: one 
interest grounded in the law of testacy; and 
the other grounded in the law of intestacy. 

If there are no lineal descendants, the 
pretermitted spouse, being entitled to the 
entire intestate estate, should also be en- 
titled to all income earned during the ad- 
ministration. Likewise, it would appear 
that if there are lineal descendants of the 
decedent, and the pretermitted spouse is 
entitled to one-half of the intestate estate 


(whether entitled to the first $20,000 
thereof), then the pretermitted spouse 
would also be entitled to one-half of the in- 
come earned during the administration of 
the estate. This position would implement 
the dictates of the statute to treat benefi- 
Ciaries in intestacy equitably.?5 

While such a position is intuitively ob- 
vious, a colorable argument can be made 
to contradict this result. Under F.S. 
§738.05(2)(a) and (b) (1981), all the income 
earned during the administration of an 
estate is distributed first to the specific 
devisees to the extent of the income which 
is earned by the property specifically de- 
vised, and then to all other devisees in pro- 
portion to their respective interests in the 
undistributed assets of the estate. A pre- 
termitted spouse is not a devisee. A devisee 
is defined as a person entitled to a devise.?* 
A devise means a testamentary disposition 
of real or personal property.?’ The preter- 
mitted spouse’s share is not a testamentary 
disposition of either real or personal 
property. 

The general rule is that income shall be 
distributed first to specific devisees and 
then to all other devisees, unless the will 
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otherwise provides.*8 Clearly, in the case of 
a pretermitted spouse, the statutory ex- 
ception could be applicable. The estate isa 
testate estate when viewed from the per- 
spective of the beneficiaries of the estate 
other than the pretermitted spouse. Thus, 
the administration is fundamentally testate 
in nature, even though it has some aspects 
of an intestate administration. The preter- 
mitted spouse statute merely determines 
the share as being equal to an intestate 
share; it does not provide that the entirety 
of the administration is in intestacy.?9 This 
distinction is crucial. The rights of the 
other beneficiaries of the estate, whose 
rights arise pursuant to the will, are not 
thereby negated by the existence of a pre- 
termitted spouse. The will is still in exist- 
ence and would control most aspects of the 
administration of the estate. If this analysis 
is correct, then F.S. §738.05(2) should be 
effective to devise the income to the spe- 
cific and other devisees of the estate and 
not to the pretermitted spouse. 

F.S. §738.05(2) attains this anomalous 
result due to the usage of the term 
“devisee.” If the statute were to be inter- 
preted to use the term which was probably 
intended, “distributee,” then the statute 
would resolve this situation. A share of the 
intestate estate is more analogous to a 
share of the residuary estate, than it is toa 
specific devise. The “residuary estate” 
language of F.S. §738.05(2)(b) would then 
be operative and the pretermitted spouse 
would receive an interest in the estate’s 
income in proportion to the pretermitted 
spouse’s interest in the undistributed assets 
of the estate. This position, that the share 
passing to the pretermitted spouse is com- 
parable to a nonpecuniary bequest, would 
then be buttressed by the holdings of the 
cases of Solomon and Suarez, as the share 
passing to the pretermitted spouse is re- 
duced by the payment of administration 
expenses, attorney's fees, personal repre- 
sentative’s fees and other expenses. 

On the other hand, the intention of the 
legislature is to protect the pretermitted 
spouse. It is logically consistent to allow in- 
come earned during the administration of 
the estate to inure to the benefit of the pre- 
termitted spouse in accordance with the 
pretermitted spouse’s interest in such 
estate. 


Appreciation in the Pretermitted 
Spouse’s Share 

Under F.S. §732.102(1)(b), the property 
allocated to the surviving spouse in order 
to satisfy the $20,000 amount is valued at 
the fair market value as of the date of the 


decedent’s death. In contrast, the statute is 
silent regarding the valuation date for valu- 
ing the one-half of the intestate estate 
share. It might be assumed that the legis- 
lature intended some other date to value 
the amount which would comprise the sur- 
viving spouse’s one-half share of the in- 
testate estate, as the legislature could have 
expressly mandated a date of death valua- 
tion.*¢ It is likely that the legislature in- 
tended a date of distribution valuation. If 
such is the case, then all appreciation 
would be equitably divided among the 
pretermitted spouse and the other bene- 
ficiaries of the estate in accordance with 
their respective interests in the estate. 
Statutory clarification, however, is needed 
to resolve this question. 


Tax Ramifications 

Under §662(a) of the Internal Revenue 
Code, amounts are included in the gross in- 
come of a beneficiary pursuant to the tier 
system only to the extent of the amount of 
distributable net income. Further, under 
§662(b), the amount of distributable net 
income. Further, under §662(b), the 


amounts distributed to such beneficiaries 


are characterized by the distributable net 
income mechanism. Finally, this general 
rule is applicable, unless an exception is 
available. Under §663 of the Internal Reve- 
nue Code, an exception is available to the 
general rule when the amounts distributed 
are in payment of a bequest of a specific 
sum of money or specific property.3! 

It is necessary that the amount of money 
or the identity of the specific property be 
ascertainable under the terms of the willas 
of the date of death in order to qualify asa 
bequest of a specific sum of money or 
specific property.32, Further, a bequest 
which is stated in fractional terms, such as 
a fraction of the adjusted gross estate, is 
not a bequest of a specific sum as the 
amount is not determinable upon the date 
of death as it is dependent upon factors 
which do not exist as of the time of death,33 
such as the administration expenses, taxes, 
fees, and other expenses. 

As there is clear case law*4 stating that 
the pretermitted spouse’s share is a net 
share determined after the payment of 
debts, the costs of administration, and so 
forth, the Internal Revenue Service can 
argue that the share of the pretermitted 
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spouse is not an amount which is readily 
ascertainable as of the date of the de- 
decent’s death. Thus, the pretermitted 
spouse’s share carries with it a portion of 
the distributable net income of the estate 
which will be taxable to the pretermitted 
spouse. 

It would be unfortunate if the preter- 
mitted spouse is taxed upon income earned 
during the administration of the estate, via 
the distributable net income mechanism, 
and yet, in accordance with the argument 
made above, did not receive such income. 


Conclusion 

Most of the problems relating to the de- 
termination of the pretermitted spouse’s 
share are due to the legislative attempt to 
have the intestacy statutes serve double 
and, perhaps, conflicting duty. It is recom- 
mended that the legislature consider de- 
fining the pretermitted spouse’s share in 
terms other than the intestate share. This 
recommendation is made because it is diffi- 
cult to integrate successfully the intestacy 
aspects mandated by the pretermitted 
spouse statute into an essentially testate 
administration. The new pretermitted 
spouse’s share could then be statutorily de- 
fined to include or exclude income and 
appreciation earned during the administra- 
tion of the estate based solely upon public 
policy considerations. Appropriately the 
legislature could address the income taxa- 
tion problems. It is suggested that the 
pretermitted spouse’s share be defined so 
that the income taxation of the preter- 
mitted spouse’s share would parallel the 
receipt of income earned upon such share 
during the administration of the estate. Bj 
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For a demonstration, or more information on how 
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Patricia Winn Carter 
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Phone: 904/396-0783 


Michael L. Moschel 
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Thomas D. Yarbrough 
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Kenneth S. Green, Jr. 
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= 
~ 
=a a. 
| 
| 
) 


